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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 

FRONTIER BROADCASTING COMPANY File No. BPCT-3005 
For Construction Permit for 

Sterling, Colo. (Ch. 3). 


PETITION TO SHOW CAUSE, OR (ALTERNATIVELY) 
TO DENY APPLICATION WITHOUT PREJUDICE 
TO SPECIFYING A DIFFERENT SITE | 


May Broadcasting Company, licensee of Station KMTV, Ch. 3, 
Omaha, Nebraska, asks that the above-captioned application at the site 
there proposed (some 10 miles east of Sterling, Colorado) be denied -- 
without prejudice to specifying a site an equivalent distance west, rather 
than east, of Sterling. The public interest considerations giving rise to 
this unusual request are these: 

I. Background 

By Report and Order released November 9, 1962, in Docket 13860, 
the Commission allocated VHF Channel *3 to Lexington, Nebraska, where 
it was reserved for educational use -- as part of a proposed state-wide 
educational television network system for the State of Nebraska. AS 
explicitly stated in that Report and Order, the Channel *3 and other assign- 
ments there made for educational and commercial use in Kansas and 


Nebraska "contemplate location of the transmitters to comply 


[131] 
with Section 3.610 of the Commission's Rules," it being recognized by 
the Commission that some of the allocations there made do not meet, on 


a city-to-city basis, the minimum mileage separation requirements 


(para. 32). 


[131] ; 


As shown by the attached engineering study (Fig. 1), a 190-mile 
arc drawn from KMTV's present site in the center of downtown Omaha 
does not quite extend to Lexington. However, as shown by the attached 
engineering study (Fig. 1), a 190-mile arc drawn from the site presently 
proposed by the Sterling (Colo.) applicant extends some 17 miles to the 
east of Lexington. As a consequence, even if KMTV were to continue to 
operate from its present site and if the Sterling applicant were granted 
at its presently proposed site, any subsequently filed application for 
Channel *3 in Lexington would have to specify a site some 26 miles 
southeast of Lexington (near Holdrege) in order to comply with the mileage 
separation requirements of Section 3.610. From such a site, an educa- 
tional station would encounter difficulty placing a city-grade signal over 
Lexington, absent a tall tower providing approximately 850 feet AAT. 

This consideration alone should cause the Commission to take a 
second look at the Frontier application currently specifying a site 
approximately 10 miles to the east of Sterling in the direction toward 
Lexington. When coupled 


[132] 
with other public interest factors now to be delineated, KMTV submits 


that the Sterling application should be designated for hearing unless the 
applicant voluntarily amends its application to specify a site an equivalent 
distance west of Sterling. 
Il. Omaha Antenna Farm 

Omaha is by far the largest city and market in the State of Nebraska. 
Each of the three TV stations licensed to Omaha utilizes a self-supporting 
tower located in downtown Omaha. Because of land, zoning, and aero- 
nautical limitations, those three stations are restricted at their present 
sites to towers under 600 feet in height, with antenna heights above average 
terrain varying from 590 to 626 feet. As a consequence, in only a hand- 
ful of markets of comparable size do the television stations licensed there- 
to operate with shorter towers and lower heights above average terrain 
than the three in Omaha. In fact, Omaha is surrounded by television 


, [133] 
stations in much smaller markets which have tower heights (present or 
authorized) varying from 1000 to 2000 feet €.g., KTVH, Hutchison, Kans. 
with 1503 feet; WIBW, Topeka, Kans. with 1255 feet; KOLN in Lincoln, 
Nebr. with 1000 feet, KHOL, Holdrege, Nebr. with 1100 feet; KGIN-TV, 
Grand Island, Nebr. with 1200 feet; Sioux City, lowa, with 2000 feet; 
WMT-TV, Cedar Rapids, Iowa with 1450 feet). 

Since the spring of 1961 the three Omaha TV stations have been 
diligently endeavoring to find a site for a tall 


[ 133] 
tower -- a site which FAA would clear and which at the same time would 
meet FCC requirements. Specialists in these fields were called in by 
the Omaha stations. Because of mileage separation requirements for 
the three channels involved (Channels 3, 6 and 7), not to mention other 
public interest considerations, sites to the east of Omaha (in already 
better served Iowa) were necessarily ruled out. Diligent search revealed 
that no vacant land of sufficient size to accommodate a guyed tower was 
available in Omaha proper. Furthermore, whether guyed or self-support- 
ing, the proximity of the SAC Airbase and the Omaha airports, not to 


mention zoning and cost factors, made it necessary to eliminate the 


immediate Omaha area as a potential site for a tall tower. 

In view of the big bend formed by the Platte River from Fremont 
(to the north of Omaha), thence south to Ashland, and then eastward to 
its juncture with the Missouri River, with higher land between the Platte 
River and Omaha, consideration of sites in the Platte River Valley had to 
be foregone because of shadowing problems which would occur even with 
a 2000 foot tower. Thus, after prolonged study, it was ascertained that 
the only area for an antenna farm (common tower) which would meet 
FCC requirements for all three stations (minimum mileage separations, 
city-grade signal, absence of shadowing) was in the direction toward 
Fremont. 7 
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Further study, however, disclosed that any sites in that area suffi- 
ciently close to Omaha to meet city-grade, shadowing, and other FCC 
regulations ran into aeronautical problems with the SAC Airbase and 


existing flight patterns from Omaha to the west. Armed with this data, 


informal conferences were begun with civilian and military aviation 
authorities to ascertain what compromises might be effectuated. As a 
result of these conferences and further exploratory studies, options to 
two alternative sites were procured by the three Omaha TV stations -- 
15 and 16 miles to the west of Omaha, as the most feasible compromise 
between civilian and military aviation requirements. 

In July 1962, both sites were submitted to the Kansas Airspace 
authorities for circularization. Being required to make an election, the 
site closest to Omaha was selected -- as the one which fully met FCC 
requirements and presented (in the view of their consultants) the fewest 
aeronautical problems. 

Although certain objections have been interposed to that site for a 
1500 foot tower, the Omaha airport authorities registered no opposition. 
When, at the formal hearing in KansasCity on October 24, 1962, it was 
discovered that one objector, apparently for the first time, realized that 
the tower in question was intended to accommodate at least two 
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and conceivably as many as four television stations (with the University 
of Nebraska having indicated an interest in obtaining space on sucha 
tower), he asked leave to modify his original opposition. The Kansas 
Airspace authorities decided to recircularize the matter in order to make 
the joint-use point clear. 

In short, the three commercial television stations in Omaha have 
spent no small amount of time and money (well in excess of $50,000 to 
date) in an effort to obtain a suitable site by which to better serve the 
Omaha area. They have good reason to believe that minor adjustments 
in present air patterns to the west of Omaha may be sanctioned in due 


' [136] 
course by the Airspace authorities for a tall tower (or towers) some 15 
miles west of Omaha. If such an authorization is forthcoming, at least 
two and perhaps all three of the Omaha stations (including KMTV) intend 
to file immediately for authority to erect a tall tower at that location. 
Il. Impact of the Sterling Application | 

As shown by the attached engineering study (Fig. 2), with KMTV 
operating from the site now being considered by the Kansas Airspace 
authorities for tall tower use in the Omaha area, the Nebraska educational 
authorities but for the Sterling proposal would still be able to specify a 
site for Channel *3 Lexington, on the very outskirts of the city. But if the 
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Sterling application is granted at its presently proposed site, before the 
Airspace authorities approve the Omaha tall tower site which they have 
under consideration and before the educational authorities (with the money 
not yet appropriated by Congress and by the Nebraska legislature) apply 
for Channel *3 in Lexington, this Commission will be confronted with a 
situation where it will be required to deny KMTV's request to move to 
the site sanctioned by FAA for tall tower use in the Omaha area, or to 
deny the educational application for Channel *3in Lexington -- unless it 


is prepared to condone substandard spacings and/or to waive city-grade 


service requirements for Lexington. 

In short, to grant the Sterling (Colo.) Channel 3 application at this 
juncture, at the site which that applicant currently specifies, can well 
create a situation where the public interest would be seriously prejudiced. 
Either some 200,000 persons (some of whom at present have no Grade B 
service) will be deprived of a service from KMTV (the NBC affiliate for 
the Omaha area) or the educators will not be able to utilize the new allo- 
cation to Lexington -- unless the Commission is prepared to condone short 
spacings or city-grade signal requirements. To create such problems when, 
at this stage, they can be so readily obviated should be avoided. 


[137] ; 


[137] 

As shown by the attached engineering study (Fig. 3), if the Sterling 
applicant specified a site some 10 miles west of Sterling (rather than 10 
miles east of Sterling), the following public interest benefits would ensue: 
(1) Sterling, Colorado, would have a station of its own on Channel 3, 
albeit only a satellite operation under that applicant's initial proposal; 

(2) the Nebraska educational authorities would then be able to utilize 

the recent Channel *3 Lexington assignment on the outskirts thereof 
(some 26 miles closer than if Sterling were granted at its presently pro- 
posed site); (3) KMTV would be able to take advantage of the only tall 
tower site in the Omaha area which would accommodate all three Omaha 
stations and which appears feasible from an aeronautical standpoint; and 
(4) KUON-TV, by placing its antenna on a tall tower which the University 
cannot afford on its own, would be able to bring its educational programs 
to well over 50% of the people of Nebraska by that station alone. 

In sum, by a careful selection of sites, Channel 3 can be utilized 
in Omaha at the site which the Kansas Airspace authorities are considering 
for Omaha tall tower purposes; it can be used by the educators in Lexington 
as contemplated by the Report and Order in Docket 13,860; and it can also 
be used to provide Sterling with a first station of its own as contemplated 
in Docket 14,483 -- all in conformity with mileage separation and city- 


grade service requirements. 


[138] 

Conversely, if care is not taken in the selection of sites and the 
Sterling applicant is granted at a site 10 miles east rather than 10 miles 
west of Sterling, either the educators will find themselves (when appropria- 
tions are forthcoming) in a position where they cannot make use of a 
Channel *3 grant in Lexington or KMTV will find itself (when a tall tower 
area is established for Omaha) unable to shift to such a site. 

IV. Relief Sought 

On the premise of "first things first," it being deemed pointless to 

burden this Commission with applications of unusual complexity of the 


: [139] 


type here involved, until the precise site and height which FAA will 


sanction in the direction toward Fremont has been resolved, KMTV has 
not yet filed an application with this Commission for a change of site -- 
in the general area which (after 18 months of study) KMTV is convinced 
is the one most likely to meet FCC and FAA (adjusted) requirements. 
However, the legal machinery for procuring FAA approval of one of the 
two sites optioned to the three Omaha TV stations has already been set 
in motion -- by a formal application now under study by that agency. 
Whether, as its counsel believes, this filing with a co-equal arm of the 
Government gives KMTV standing to object to a grant which would thwart 
KMTV from ever using the most likely tall tower site in the Omaha area, 
or whether it does not, as Sterling's ! 


[ 139] 
counsel will no doubt argue, need not be resolved at this juncture. 

When important public interest considerations are brought to the 
Commission's attention, even by a person without standing, such matters 
cannot be ignored by the Commission in determining whether to approve 
a given proposal. To approve a Satellite operation for Sterling, ata 
location which will either thwart the Lexington Channel *3 allocation 
made in Docket 13,860 or thwart a common tall tower for the Omaha area 
now being considered by FAA, is pointless when such adverse consequences 
to the overall public interest can be readily avoided by the Sterling appli- 
cant specifying a site 10 miles west rather than east of Sterling. 

Obviously the Sterling applicant should be afforded an opportunity to 
bring to the Commission's attention any detriment to the public interest, 
including perhaps to his private interest, which would flow from using a 
site west rather than east of Sterling -- with the Commission determining 
whether any matters so articulated outweigh the public interest considera- 
tions which are here set forth. To that end, KMTV requests that the 
Commission on its own motion direct the Sterling applicant to show cause 
why it shouldnot specify a site for its proposed satellite operation some 
8 or 10 miles west rather than east of Sterling. If such a procedure, 


[ 140] 
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addressed to an applicant rather than a licensee, be deemed unusual, 
KMTV requests in the alternative that the Sterling proposal, specifying 
a site 10 miles east of that city, be denied -- without prejudice to that 
applicant specifying a site which will not thwart the subsequent utilization 
by the Nebraska educational authorities of Channel *3 in Lexington nor 
a subsequent shift by KMTV to a common tall tower site west of Omaha. 

Respectfully submitted, 

MAY BROADCASTING COMPANY 

By /s/ James A. McKenna, Jr. 

/s/ Vernon L, Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Its Attorneys 
November 14, 1962 


9 


[141] 


ENGINEERING REPORT 
SILLIMAN, MOFFET & KOWALSKI — 
Consulting Radio Engineers 


ENGINEERING EXHIBIT 
SUPPORTING PETITION 
OF 


MAY BROADCASTING COMPANY 


LICENSEE OF KMTV, OMAHA, NEB. 


IN THE MATTER OF 


APPLICATION BPCT 3005 FOR 


USE OF CHANNEL 3 AT 


STERLING, COLORADO 


November 14, 1962 
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May Broadcasting Co. 
Omaha, Nebraska 


ENGINEERING STATEMENT 


I INTRODUCTION 

1. This Engineering Exhibit was prepared in support of a petition 
by the May Broadcasting Company, licensee of KMTV, Channel 3, Omaha, 
Nebraska in the matter of the pending application for use of Channel 3 at 
Sterling, Colorado, BPCT 3005. 

2. KMT'V presently operates with its antenna system in downtown 
Omaha. It is presently endeavoring to obtain FAA approval to an antenna 
farm west of Omaha which can be used by all of the Omaha television 
stations. 

3. The Sterling applicant presently proposes a transmitter site 
approximately 10 miles east of Sterling. 

4. The coordinates of these three pertinent sites are: 


Present KMTV :N. Lat. 419 15' 25.2" 
W. Long. 95°57" 02.5" 

Proposed KMTV : N. Lat. 419 14' 41" 
W. Long. 96° 11' 21" 


Proposed Sterling : N. Lat. 40° 36" 59.7" 
W. Long. 103°01' 50. 3" 
Il DESCRIPTION OF ATTACHED MAPS 

5. Figure 1 demonstrates the situation with KMTV at its present 
site and with Sterling operating from the site now proposed in BPCT 3005. 
The effect of the channel 3 educational allocation to Lakin, Kansas is also 
shown to an assumed operation in the center of that town. 

6. Under these conditions a Lexington operation would be required 
to locate at least 26 miles southeast of Lexington. It would require an 
ERP of 100 Kw from an antenna with an effective height above average 


terrain of approximately 850 feet to place a city grade coverage back over 
Lexington from that distance. 


[143] 


7. Figure 2 demonstrates the conditions that would exist with KMTV 


at its proposed tall tall tower site with Sterling at its presently proposed 
site and with Lakin operating from the center of that town. No site can 

be obtained under these conditions that would meet the required mileage 
separations and at the same time place a city grade coverage over Lexington. 
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8. Figure 3 demonstrates the conditions that would exist if KMTV 
operated from its proposed tall tower site, Lakin operated from the 
center of that city, but if the Sterling-antenna site was located 10 miles 
WEST of Sterling. Under these conditions a wide area would be available 
for possible use by a Lexington educational station and'still meet both 
the separation and city coverage requirements. 


Ill METHODS EMPLOYED 
9. All 190 mile arcs were checked for map Scale accuracy by 
making great circle distance calculations between critical points. The 
map scales were found to be accurate to within 0.3 miles in 190 miles. 
The arcs shown on the maps being Figures 1, 2 and 3 were located using 
this correction. 


ti : 1, 
dh ae 
- 6 ae ii 
» HS 
Oo 
4 i é 
> 
fits “4 
bars 


ve Sor 


y, al if 


IN 

\N 

oe 
; Sy < ate 
—- \ 


aera P \y els 
— bho ,] zie 4 
| 

ai aan 


7, ‘iS Nt 7 


NDE AK: 


| 


cE Ga] aE aa 


| sues 
ant Aa te \ 
Ce 


fe {Ne ) Att 
Bs Eh De las K A 


mt 
i 
; 


J AS ay 
ee (sa 


So 
2} 


15 


[ 147] 
May Broadcasting Co. 
Omaha, Nebraska 
AFFIDAVIT 


CITY OF WASHINGTON ) 
ss, 


) 
DISTRICT OF COLUMBIA ) 


JOHN A. MOFFET, being duly sworn upon oath deposes and says: 

That his qualifications are a matter of record with the Federal 
Communications Commission; 

That he is a registered professional engineer in the District of 
Columbia and is a partner inthe firm of Silliman, Moffet and Kowalski; 

That this firm has been retained by May Broadcasting Co. to pre- 
pare this engineering statement; 

That he has supervised the preparationof all technical information 
ccntained in this engineering statement and that the facts stated in this 
engineering statement are true of his knowledge except as to such state- 
ments as are herein stated to be on information and belief and as to such 
statements he believes them to be true. 

/s/ John A. Moffet 
[JURAT: November 14, 1962] 


[Rec'd December 4, 1962, F.C.C.] 
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OPPOSITION OF FRONTIER BROADCASTING COMPANY 
TO "PETITION TO SHOW CAUSE, OR (ALTERNATIVELY) 
TO DENY APPLICATION WITHOUT PREJUDICE TO 


SPECIFYING A DIFFERENT SITE" [Excerpts] 


* * * * * 


Summary of Position 
The alternative suggestion in the petition that the Commission may 


VV AVA ARI = 
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16 
or should enter an order to show cause directed to an applicant, as con- 
trasted with a licensee or permittee, is absurd, since Section 1.63 of 


the Commission's Rules, relating to such orders, specifies 


[157] 
that they may issue only with respect to permits or licenses. Nor do we 
understand that KMTV seriously contends that "this unusual request" 
(Petition, p. 1) may be granted. On the contrary, KMTV clearly seeks 
to file a petition to deny, but must recognize that it has wholly failed to 
comply with the provisions of Section 1. 359(i) of the Rules concerning 
petitions to deny. Thus its petition was filed 7-1/2 months too late to be 
timely under that Section; its petition wholly fails to state sufficient facts 
based on the necessary personal knowledge of an affiant; and its petition 
establishes that KMTV lacks the necessary standing to be a party in 
interest. And, whether considered as a petition to deny or, properly, 
as no more than an informal objection toa grant of this application, the 
KMTV petition must be rejected for failing to state any sound reason why 
the Frontier application is inconsistent with the public interest or should 
otherwise not be granted. 


* * 


[ 158] 
The Petition is Not Timely 
and Must Be Dismissed 
It seems clear that KMTV does not seriously contend that the Com- 


mission may enter an order directing an applicant to show cause 


[159] 
why its application should not be amended and that the KMTV pleading, 
notwithstanding its alternative language, is in every essential respect 


merely a would-be petition to deny. As such, it could be filed only 
pursuant to the provisions of Section 1.359(i) of the Commission's Rules 
and Regulations, which specifies that a petition to deny an application 


[162] 


must be filed "no later than 30 days after issuance of a public notice of 
the acceptance for filing of any such application mr: KMTV not only 
has not attemped to justify its failure to comply with this explicit condition 
but does not even réfer to it. 

Public notice of the acceptance for filing of the Frontier applica- 


tion was given by the Commission on February 27, 1962 ( see FCC Public 
Notice 16756, Report No. 6722). Thus the present petition, in order to 
comply with the time requirements of Section 1. 359(i), should have been 
filed no later than March 29, 1962. The KMTV petition to deny was filed 
and served on November 14, 1962, approximately 7-1/2 months out of 


time. 


1/ Section 1.63 of the Rules, which appears to be the only pertinent 


section, relates only to show cause orders with respect to permits or 
licenses. KMTV has pointed to no statutory or other vgaugae: in support 
of its requested relief. 


‘ [ 162] 
Petitioner Lacks Standing to File a 


Petition to Deny the Frontier Application 
Section 309(d)(1) of the Communications Act and Section 1. 359(i) of 


the Commission's Rules specifically provide that only a "party in interest" 
may file a petition to deny an application and that such a petition "shall 
contain specific allegations of fact sufficient to show that the petitioner 

is a party in interest ...." It is further required that "'[s]uch allegations 
of fact shall, except for those of which official notice may be taken, be 
supported by affidavit of a person or persons with personal knowledge 
thereof." With the possible exception of KMTV's engineering study show- 
ing the various separations between Sterling, Lexington and Omaha, none 
of the allegations of "fact" (see particularly pp. 3-6 of the Petition) is 
supported by the required affidavit, and the petition should for that reason 
alone be dismissed. . 


[162] 
18 
Thus, the following recitations remain unverified and unexplained: 
(1) that sites to the east of Omaha "were necessarily ruled out" (Petition, 
p. 4); (2) that the unavailability of land, the proximity of the SAC airbase 
and Omaha airports, as well as "zoning and cost factors,” 


[ 163] 
eliminated the immediate Omaha area as a potential new tower site (ibid.); 
(3) that geographical vagaries in the Platte River Valley ruled out that 
area; (4) that the only area for an antenna farm was in the direction to- 
ward Fremont (ibid.); and (5) that there is "good reason to believe that 
minor adjustments in present air patterns to the west of Omaha may be 


sanctioned in due course by the airspace authorities for a tall tower (or 


towers) some 15 miles west of Omaha." (Petition, p 6) 3/ : 


Accepting the unverified allegations in the petition at face value, 
however, it affirmatively appears that KMTV is not a "party in interest " 
within the meaning of Section 1.359(i) of the Commission's Rules and 
Section 309(d). It is clear that any "interest" of KMTV in this proceeding 
is remote and based on a number of contingencies. Thus, by its own 
account, before it comes into conflict with the Frontier application KMTV 
must (1) secure FAA clearance at this and no other location, (2) file an 
application, and (3) be faced with an educational station application for a 
site which is forced by Frontier's proposal to be less than 190 miles from 
KMTV's site. KMTYV is not an applicant before 


3/ Records maintained by the Airspace Branch, Central Regional Office, 


Federal Aviation Agency, of which official notice may be taken, reveal 
that a number of aviation interests have lodged protests against the pro- 
posed antenna farm. These include the Department of the Air Force, the 
Air Transport Association, and the Air Line Pilots Association. 
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the Commission for any authority with which a grant of the Frontier 
application conflicts, but is at best merely a prospective applicant ( see 
Gene T. Dyer, 20 RR 612), which seeks to oppose the Frontier application. 


* * [ 1§5] * * 

Operating as proposed from a site approximately 9.3 miles east 
of Sterling, the proposed Frontier station would provide Grade B service 
to 82,185 persons in an area of 9, 837 square miles (Attachment B, 
Appendix I), including Julesburg, Colorado, a city which the Commission 
has recognized should be served by a Channel 3 station in Sterling (see 
Report and Order in Docket No. 13860, para. 8). Of the total area pro- 
posed, 7,469 square miles containing a population of 
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58,945 persons (72% of the total Grade B coverage) would receive its 
first Grade B service from a television broadcast station (Attachment B, 
Appendix I). 

Adoption of KMTV's suggestion of a site an equivalent distance west 
of Sterling would drastically reduce the efficiency of a Sterling Channel 
3 station. Thus the site west of Sterling shown in Exhibit 2 of the attached 
Engineering Statement appears to be the best site in that general area 


from the standpoint of coverage, although its availability with respect to 


such matters as land procurement, accessibility and power facilities is 

not known (Attachment B, p. 2). From this site, however, the Grade B 
population would be reduced to 77, 328 persons, the station would not 
provide a Grade B service to the city of Julesburg, and, most significantly, 
the "white area” would be reduced from 7,469 square miles to 5, 754 
square miles, and the population receiving its first service from 58, 945 

to 49, 273 persons, a loss of almost 10,000 persons (Attachment B, Ap- 
pendix I). 5/ 


5/ 


~ The site west of Sterling would also substantially reduce the separ- 
ation of the proposed station from stations KFBC-TV in Cheyenne and 
KSTF in Scottsbluff, licensed to Frontier Broadcasting Company (Attach- 
ment B, p. 3). It would indeed be anomalous if Frontier should be re- 
quired to specify a site 20 miles west of its present proposal, thereby 


[166] 
20 
substantially increasing the overlap between Sterling and these two com- 
monly owned stations, and then have the application set for hearing or 


even denied on overlap grounds, thus substantially delaying or even deny- 
ing service to the Sterling area. 


[ 168] 
* * * * * 

Even if this conclusion is correct, petitioner does not contend that 
a "tall" tower of some 850 feet above average terrain is not feasible or 
that the Nebraska educational authorities do not, in fact, contemplate 
such a structure, or perhaps an even taller one, or, in any event, that a 
waiver of this requirement could not be obtained. To the contrary, the 
Nebraska Council for Educational Television, Inc., in its Comments filed 
in Docket No. 13860, made it clear that it intended, in accordance with 
its stated objective of providing an educational television service through- 
out the state of Nebraska, to establish a maximum Service in the Lexington- 
Kearney area. In fact its proposals were based upon an assumption that 
maximum power and antenna height of 1,000 feet above average terrain 
would be utilized, and it was recognized that the then-proposed Kearney 
station might be located some 25 miles from Kearney, a location which 
would present no city-grade signal problem ( see Nebraska Council Com- 
ments filed in Docket No. 13860 on January 15, 1962 (note 4, p.6)). v/ 


a Moreover, any city-grade signal problem could readily be solved 


by making application under Section 3.607(b) of the Rules for a town such 
as Overton, Nebraska, which is approximately 10 miles east and south 
of Lexington and thus closer to the assumed transmitter location than is 
Lexington itself. 


[ 169] 
That there is no conflict between the Frontier application and the 
plans of the Nebraska Council for Educational Television, Inc. to provide 


an educational service in the Lexington-Kearney area, is made clear by 


the fact that the Nebraska Council has made no objection to the Frontier 
proposal but has vigorously opposed the KMTV request for protection of 


[170] 
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the hypothetical Omaha antenna farm (see Nebraska Council's May 22, 
196.2 "Opposition to 'Petition for Relief’ " filed in Docket No. 13860). 

It is equally clear that there could be no conflict unless the educators 
wanted to locate the Channel 3 station considerably farther west than 
they have proposed. But the Nebraska Council has made it clear that 
such a western site would not serve its objectives. It is proposing a 
station not to serve Lexington or Kearney as such but to cover a broad 
area in south central Nebraska, west of Lincoln and east of North Platte 
(see Comments, supra, Engineering Statement, figure 2), a vital link 

in its proposed statewide educational network. A westward location for 
the Channel 3 station would create substantial areas of overlap with the 
proposed educational station at North Platte and leave wide areas toward 
Lincoln unserved (ibid.). Thus the only possible conflict would not in- 
volve the Frontier application but would exist between the plans of the 
educators in the Lexington-Kearney area and those of petitioner for an 
antenna farm in Omaha. And as the Commission has said (Report and 
Order in Docket No. 13860, para. 18, note 4) there is no need to pass on 


these questions 
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the Omaha proposal is dependent on air space clearance and is not an 
actual proposal before us." 
Conclusion 
For the reasons stated above, the KMTV petition should be dismissed 
or denied and the Frontier application should be granted at the earliest 


possible time. 


Respectfully submitted, 
FRONTIER BROADCASTING COMPANY 
By /s/ Bernard Koteen 

/s/ Alan Y. Naftalin 


/s/ Donald L. Hardison 
Koteen & Burt 
Its Attorneys » 


December 4, 1962 
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ENGINEERING STATEMENT 


* * * 


[176] 
Comparative study of the East and West sites 


* * * * * 
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4. If the West rather than the East site were utilized, separations 
between the proposed Sterling station and KFBC in Cheyenne and KSTF 
in Scottsbluff would be reduced as follows: 

Separations 

KFBC-TV to East Site 108.7 miles 

KFBC-TV to West Site 87.7 miles 

KSTF to East Site 101.0 miles 

KSTF to West Site 93.1 miles 


Population counts were made using 1960 U.S. Census population 


data and appropriate MCD or CCD maps. 

Respectfully submitted, 

/s/ Robert C. Pfannenschmid 
November 28, 1962 


. Height above 
average terrain 


. Grade ''B" Contour 
Population 


Grade ''B" Area 
. White Area Population 


. White Area Area 


. Overlap with Denver 
Stations 


. Overlap with KSTF 
& KFBC 


. Total overlap 


[Rec'd. Dec. 4, 1962 - F.C.C.] 
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APPENDIX 1 


EAST SITE 
784 Feet 


82,185 persons 
9,837 sq. mi. 


58,945 persons 
(72% of total 


Grade B coverage) 


7,469 sq. mi. 


11,896 persons 
627 sq. mi. 


11,344 persons 


23,240 persons 
2,368 sq. mi. 
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WEST SITE 
715 Feet 


77,328 persons 
9,248 sq. mi. 


49,273 persons 
(63.8% of total 
Grade B coverage) 


5,754 sq. mi. 


14,121 persons 
1,075 sq. mi. 


13,934 persons 


28,055 persons 
3,494 sq. mi. 


lpr TITION TO 


SHOW CAUSE, OR (ALTERNATIVELY) TO DENY 
APPLICATION WITHOUT PREJUDICE TO SPEC- 
IFYING A DIFFERENT SITE" 


*x 


* * 


[183], . 


* 


* 


4. In pee to alleviate these conflicts to the extent possible, 


NCET, in response to the Third Notice of Proposed Rule Making, 


[184] 
requested that the Commission reserve Channel 3 at Kearney for educa- 
tional use. This request represented a compromise on the part of NCET, 


since NCET recognized that a Channel 3 location was limited by the 


[184] 
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necessity of adhering to a 190-mile separation from KMTV's present 
site and therefore could not be used in Kearney itself, but had to be in 
an area south and west thereof. The necessity to use this channel west 
of Kearney created an area in southeastern Nebraska beyond the Grade 
B contours of either KUON-TV of the proposed Channel 3 operation, an 
area which would not receive any Grade B educational service. 

5. It is in the light of these factors that NCET's comments to 
KMTV's pleading must be made. If KMTV's pleading were granted, 
and Frontier required to locate 10 miles west of Sterling, a Lexington 
Channel 3 site, in order to protect the proposed Omaha antenna farm 
would have to be southwest of Lexington and still further west of Kearney, 
thereby opening still wider the gap between the Lexington and Lincoln 
Brade B contours and depriving still more of the residents of southeast 
Nebraska of Grade B educational television service,while at the same 
time increasing overlap between Channel 3 and the proposed North Platte 
educational station to no good purpose. For this reason, the Channel 3 
site west of Lexington would be unacceptable to NCET, and would, it is 
respectfully submitted,be contrary to the public interest. NCET cannot, 
by a failure to point this out, seem to acquiesce in the full scope of KMTV's 
proposal. 


[185] 

6. As aforesaid, it can make no difference to NCET where the 
Omaha and Sterling stations are located. Indeed, being a Nebraska based 
organization NCET is interested in seeing the need of Nebraska commer- 
cial stations met wherever possible. What is important, and what NCET 
respectfully urges the Commission to consider, is the effect this proposal 
would have on the optimum use of the reservations so recently made by 
the Commission to implement Nebraska's proposed state wide network. 

WHEREFORE, THE ABOVE PREMISES CONSIDERED, it is res- 
pectfully requested that the Commission, in considering the "Petition for 
Stay" filed herein by KMTV, take no action which would be inconsistent 
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with the interest of educational television in Nebraska as these interests 
have been described herein. : 

Respectfully submitted, 

NEBRASKA COUNCIL FOR 

EDUCATIONAL TELEVISION 

By /s/ Earl R. Stanley 


By /s/ Charles J. McKerns 
Its Attorneys 


Earl R. Stanley 

Charles J. McKerns 

Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D.C. 


Counsel for Nebraska Council for Educational Television 
December 4, 1962 
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[Rec'd. Dec. 10, 1962 - F.C.C.] 


REPLY BY MAY BROADCASTING COMPANY 


A line-by-line refutation of Frontier's opposition to KMTV's 
pleading of November 14, 1962, would serve no purpose. To a few 
contentions there made, KMTV files the following brief response: 

A. Timeliness. -- At the time that Frontier filed the above- 
captioned application in February 1962 for Channel 3 in Sterling, Colo., 
the Commission had already instituted rule-making proceedings looking 
toward a possible reallocation of that channel to Cheyenne, Wyo. (Docket 
14,483). Thus, for KMTV to have interposed objections under Rule 
1.359(i) within 30 days after that application was filed, with the uncertain- 
ty which then existed whether the channel would or would not remain in 
Sterling, would have been pointless. In this connection it is to be re- 
membered that the Communications Act itself permits petitions to deny 
an application "at any time prior to the day of Commission grant thereof 
without hearing" (47 U.S.C. Sec. 309(a) (1)). While the Act permits the 
Commission to specify an earlier cut-off date for various 
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classes of applications, such "shorter period shall be reasonably re- 
lated to the time when the applications would normally be reached for 
processing” (47 U.S.C. Sec. 309(d) (1)). It is the Commission's uniform 
practice not to grant an application while rule-making proceedings are 
pending to shift the requested channel to a different community. 

What is more important, with Sterling 372 miles from Omaha, the 
site specified in the Sterling proposal presented no problem to which 
(at that point) KMTV could legally object. It was not until the Commission, 
by Order released November 9, 1962 in Docket 13,860, allocated Channel 
*3 to Lexington, Nebr. (approximately midway between Omaha and 
Sterling), an allocation not specifically proposed in the rule-making notices 
in Docket 13,860, that Frontier's site, as a legal matter, became critical. 

On November 14, within 5 days after the Commission released its 
aforesaid Report and Order in Docket 13,860, KMTV filed the pleading 
which Frontier brands as untimely (Opposition, pp. 2-7), calling attention 
to the fact that if the Sterling application was granted at the site it cur- 
rently specifies, before the Nebraska Educational authorities (lacking 
appropriations) are in a position to file for Channel *3 in Lexington and 
before FAA clearance is obtained for an antenna farm area west of Omaha, 
such action could well prejudice 
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(a) subsequent efforts by the educational authorities to use the recent 


Channel *3 Lexington allocation, even if KMTV_remains at its present 
downtown Omaha site, and (b) the utilization (at least by KMTV) of the 
common tall-tower area now under consideration by FAA for Omaha -- 
whereas if care is used in the selection of sites Frontier could have a 
station serving Sterling on Channel 3; the educators could have a station 
on Channel 3 at the very outskirts of Lexington (rather than 26 miles 
away), and the three Omaha stations by a joint tall tower could improve 
their coverage of eastern Nebraska. To say that a pleading filed by KMTV 
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within five days after the Commission took final action which provided 
the connecting link »etween Omaha and Sterling is untimely under Rule 
1.359(i) is utterly fallacious. 

Had it so elected, under the situation which here existed, with the 
connecting link not forged until some seven months subsequent to the 
date contended for by Frontier, KMTV could have waited until a grant 
was made and then sought reconsideration under 47 U.S.C. 405. How- 
ever, because of the important public interest considerations here pre- 
sent, KMTV chose to bring to the Commission's attention at this time 
the crucial site problems inherent in the effective utilization of Channel 
3 in these three communities. 
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B. Legal Standing. -- As KMTV pointed out in its original plead- 
ing, under the circumstances here present, with an application pending 
before FAA for the establishment of a common tall-tower site for Omaha, 
and in view of the impact which a grant of the Sterling application would 
have on KMTV's ability to make use of such a tower, KMTV has a special 
interest in the Sterling proposal, over and above that of the public at large, 
sufficient to make it a "party in interest" and give it legal standing. But 
as there pointed out, whether KMTV does or does not have standing is 
at this juncture of small moment. The public interest matters which KMTV 
has here brought to the Commission's attention, whether filed by a person 
with or by one without standing, cannot be "shoved under the rug," as 
Frontier would have the Commission do (pp.7-9), in deciding whether 
a grant of BPCT-3005 at the site there specified would or would not serve 
the public interest. . 

C. Merits. -- As heretofore shown, even if KMTV continued to 
operate from its present 590' tower in downtown Omaha, a grant of the 
Sterling application at the site specified in BPCT-3005 would mean that 
any subsequent application by the educators, so as to make use of the 
recent Channel *3 allocation to Lexington, would have to specify a site 


26 miles southeast of Lexington -- near Holdredge (Eng. Ex. Fig. 1 
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to KMTV's initial pleading). From such a site an 850 foot tower, some 
250 feet in excess of those presently utilized for the large Omaha mar- 
ket, would be needed to put a city-grade signal back over Lexington (Eng. 
Ex. p. 1, para. 6 to KMTV's initial pleading). Considering the sparse 
population in that general area, the state's limited budget with which 
to activate five recent educational allocations in that state, and the cost of 
a tall tower, a grant of BPCT-3005 would be tantamount to defeating by 
application a public interest allocation only recently reached in rule 
making. This the Commission does not condone (see Bryan's attempted 
shift toward Austin, Texas which would have defeated the then recent 
Channel 3 "drop in" in Corpus Christi). 

If, as KMTV proposes, Frontier were to use a site the same dis- 
tance west of Sterling as it now proposes to the east of Sterling, the 
educators could use Channel *3 on the very outskirts of Lexington (rather 
than 26 miles away if BPCT-3005 is granted at the site now proposed); 
Sterling would have a station on Channel 3; and KMTV would be able to 
make use of the antenna farm now being considered by FAA for the Omaha 
area, at the only feasible site for a tall tower for that market. 

Frontier, in seeking to justify a site east rather than west of 
Sterling, claims that from the eastern site it would serve 4,857 more 
persons overall (82,185 rather than 77,328 persons), and a "white area" 
population of 58,945 
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rather than 49,273. As shown by data already submitted to FAA, oper- 
ating from the tall tower site under consideration by that agency, KMTV 
would serve almost 200,000 more persons than it does at present, 33,445 
of whom are without a Grade B service (see reproduced engineering Ex- 
hibit attached hereto). Hence, if care is used in selecting sites, KMTV 
would provide a first service to 33,445 persons, Sterling to another 
49,273 from a site to the west, or a total "white area" gain of 82,718, 
as against a white area gain of only 58,945 if Sterling is granted at the 
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29-30 ie 
site presently specified in BPCT-3005. Thus, even Frontier's own fig- 
ures support KMTV's thesis that the public interest would not be served 
by a routine grant of a site east of Sterling, with attendant impact on the 
use of Channel 3 in two other markets, when those adverse public interest 


consequences can be readily avoided by Frontier using a site an equal 


distance west of Sterling. 
Respectfully submitted, 
MAY BROADCASTING COMPANY 
By /s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson 
Its Attorneys 


December 10, 1962. 
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[196] | FC-63-127 
31140 
MEMORANDUM OPINION AND ORDER 


By the Comrnission: Commissioner Lee dissenting 

1. The Commission has before it for consideration (a) the above- 
captioned application for a construction permit for a new television broad- 
cast station to operate on Channel 3, Sterling, Colorado, filed by Frontier 
Broadcasting Company (Frontier) on February 16, 1962, and a simultan- 
eous request for a waiver of Section 3.613 of the Commission's Rules 
(main studio location); (b) a ''Motion to Stay Action" filed by Richard B. 
Steuer on May 2, 1962 1/ ; (c) a "Statement of Association of Maximum 
Service Telecasters, Inc." filed May 29, 1962; (d) a "Petition to Show 
Cause, or (Alternatively) to Deny Application Without Prejudice to Spec- 
ifying a Different Site" filed by May Broadcasting Company (May), licensee 
of Television Broadcast Station KMTV, Channel 3, Omaha, Nebraska, on 
November 14, 1962 directed against (a) above; (e) a "Statement in Res- 
ponse to ' Petition to Show Cause or (Alternatively) to deny Application 
Without Prejudice to Specifying a Different Site'" filed December 4, 1962, 
by the Nebraska Council for Educational Television (NCET) with regard 


to (d) above; (f) an "Opposition of Frontier Broadcasting Company to 


Petition to Show Cause, or (Alternatively) to Deny Application Without 
Prejudice to Specifying a Different Site'"’ filed by Frontier on December 4, 
1962; and (g) a "Reply by May Broadcasting Company" filed by May on 
December 10, 1962. 

2. The above-captioned application proposes a new television broad- 
cast station to operate on Channel 3 in Sterling, Colorado. The aspect of 
the application which has caused May's objections lies in the fact that 
the applicant proposes to censtruci the station at a site approximately 
9.3 miles east of Sterling. 

3. The gravamen of May's argument is as follows: the three 
television stations in Omaha, Nebraska (KMTV, WOW-TV, KETV) have 
all been operating with antennas which do not approach the maximum 
height permitied by the Commission's Rules. In view of substantial 


problems facing these 
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ars : : ; 

=/ Since this motion proposed only that action on the above-captioned 
application be withheld pending decision on Steuer's rule-making pro- 
posal (RM-293) to shift Channel 3 to Cheyenne, Wyoming, it was mooted 
by the Commission's Memorandum Opinion and Order of November 8, 
1962, in Docket 14483, FCC 62-1170, denying the proposal. 
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stations in obtaining sites which would not be a hazard to air navigation, 
they have, since the Spring of 1961, been seeking a site for a tall tower 
from which all three stations could operate. In the course of their search, 
they have determined that the only practical site for such a tower lies 
in the direction of Fremont, Nebraska, approximately 15 miles west of 
Omaha. At the present time,the three stations are attempting to obtain 
air space approval of this site for their proposed joint tower. Inthe 
meantime, however, May fears that its possible participation in this 
joint tower proposal may be prejudiced by the combination of two factors: 
a) the Commission's action in Docket No. 13860, FCC 62-1169, assign- 
ing Channel *3 for use in Lexington, Nebraska, and b) the possibility 
of a grant of the present application. May fears that location of the pro- 
posed station to the east of Sterling will require the use of Channel *3 
in Lexington at a site east of one which might otherwise be available 
to the educational interests. Such easterly location of Channel *3 could 
then, in turn, preclude the utilization of the Fremont site by May because 
of the Fremont site’s then-resulting failure to satisfy the minimum co- 
channel separation requirements of Section 3.610 of the Commission's 
Rules. 

4. May asks that the Commission either direct the applicant to 
show cause why it should not specify a site 8-10 miles to the west of 
Sterling or, in the alternative, that the present application be denied 
without prejudice to the applicant specifying a new site which would 
satisfy May's objections and, ultimately, per mit utilization of the Fremont 
site. Frontier attacks May's pleading on a number of grounds among 
which are included the arguments that the Commission is without 
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authority to grant the relief requested, that the petition is not timely filed 
and is otherwise procedurally defective as a petition to deny filed pur- 
suant to Section 309(d) of the Communications Act, and that, in any event, 
May is not a "party in interest" since it presently has no more than a 
remote and contingent interest in the present application. Since Frontier 
is obviously correct in its claim that May's interest is, at most, specu- 
lative there is no need to decide the other arguments in view of the fact 
that the remoteness of May's interest precludes it from being a "party 
in interest". Despite May's technical lack of standing, however, the 
Commission will follow its usual practice and consider ‘the thrust of its 
objections. 

5. The further comments and argumenis may be briefly summar- 
ized as follows: Frontier argues that its proposed site: would be more 
efficient in furnishing a signal to a white area (which presently receives 
no predicted service) than would a site to the west of Sterling; NCET 
comments that in any event it does not wish to use Channel *3 to the south- 
west of Lexington, as contemplated by May, since this would deprive res- 
idents of southeast Nebraska of its educational signal; and May argues 
that if it is eventually able to establish its service from the proposed 
joint tower, it would be able to serve white areas to the east, west and 
south of Omaha, as well as expanding considerably its present predicted 


service contours. (However, as Frontier points out, if the joint tower 


is established by the other two Omaha stations they will serve this same 


area and thus effectively eliminate the white areas.). 
6. The foregoing recitation indicates that May's objections have, 
at least potentially, some real substance. However, this whole 


[198] 
problem was considered by the Commission when it assigned Channel *3 
to Lexington. The Commission then noted that, 
"Location of the Channel 3 facility at Lexington . . . may 
be complicated by the attempts of the three Omaha stations (in- 
cluding KMTV, Channel 3 in Omaha) to locate on a single tower 
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15 miles west of Omaha in the direction of Lexington. The location 
of a Sterling, Colorado, Channel 3 station to the west of Lexington 
is a further complicating factor. We see no need to pass on these 
questions, however, as the Omaha proposal is dependent on air 
space clearance and is not an actual proposal before us."" In the 
Matter of Amendment of Section 3.606, Table of Assignments, 
Television Broadcast Stations (Superior, Kearney, Albion, and 
Terrytown, Nebraska, and others), FCC 62-1169. 


There has been ho allegation that the material facts have changed since 
the Commission's previous decision. Accordingly, the Commission does 
not believe that the establishment of the proposed Sterling station should 
be delayed simply to protect May's presently remote interest. Natur- 
ally, if May's tower proposal should subsequently appear feasible, the 
Commission has adequate means at its disposal to effectuate such a 
plan if it then appears that such action would serve the public interest, 
convenience and necessity. 

7. As a result of the assignment of Channel *3 to Lexington, 
Frontier's proposed site fails to meet the minimum co-channel mileage 
separation requirements of Section 3.610 of the Rules by approximately 
18 miles when measured to the reference point determined by Section 
3.611(b) of the Rules. In the circumstances of this case, Section 3.610 
can properly be waived by the Commission on its own motion, since it 
is clear that an applicant for Channel *3 in Lexington would wish to use 


the station southeast of that city (see Paragraph 5 shoves’ When the 


Commission assigned Channel *3 to Lexington it recognized that such 


technical reference point problems could exist but stated that, 


"32. All of the assignments granted herein contemplate 
locations of the transmitters to comply with Section 3.610 of the 
Commission's Rules (the minimum mileage separation require- 
ments) although the distances from city-to-city reference points 
may not now comply with applicable separations." Ibid. 
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8. In view of the foregoing, the Commission has concluded that 
the pleadings filed do not raise any substantial or material questions of 
fact and that a grant of the present application would serve the public 
interest, convenience and necessity. Accordingly, May's "Petition to 
Show Cause, or (Alternatively) to Deny Application Without Prejudice to 
Speci- : 


27 Li cers 

— Although the Commission does not concede that AMST has standing, 
in any event its objections to a possible failure to meet minimum mil- 
eage separations between Sterling and Lexington are herewith resolved. 
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fying a Different Site’ IS DENIED, Sections 3.610 and 3.613 of the Com- 
mission's Rules ARE WAIVED, and the above-capitoned application IS 
GRANTED subject to the following conditions: 


That this construction permit is issued subject tothe Commission's 
final action in Docket No. 14483. 


That this construction permit is issued subject to the Commission's 


final action on the application (BRCT-318) for renewal of license 
of Station KFBC-TV. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: February 13, 1963 
Released: February 19, 1963 
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(i) 


QUESTIONS PRESENTED 


The parties have stipulated that the following questions are presented: 


1. Whether appellant, after it and the other two Omaha (Nebr.) 
TV stations had conducted extensive studies in an effort to locate a 
common tall tower site which would satisfy FAA-FCC requirements, 
had obtained an option thereto, and had filed with the FAA (as permit- 
ted by the rules of that Agency) an application for airspace clearance 
of said site west of Omaha preparatory to requesting Commission con- 
sent to move thereto, was a "party in interest" (within the meaning of 
47 U.S.C. Sec. 309(d) (1)) with respect to an application for Sterling 
(Colo.) the grant of which at the particular location therein proposed, 
in view of FCC mileage separation requirements and the recent alloca- 
tion of the same channel to Lexington (Nebr.) for educational use, would 


prevent appellant from hereafter utilizing the joint tall tower site which 


FAA currently has under consideration for TV purposes in the Omaha 
area, and if so whether the Commission erred in not according appel- 
lant a hearing on the public interest matters raised in its pre-grant 


pleading. 


2. Whether, in any event, the Commission's action in refusing to 
order a hearing on the Sterling application, with a view to requiring 
that applicant to specify a site west rather than east of Sterling so as 
to eliminate mileage deficiency problems in connection with the use of 
Channel 3 at a tall tower site west of Omaha, at Lexington and at 
Sterling, was illegal, arbitrary, and contrary to the public interest. 


Appellee and intervenor believe that the following question is also 


presented: 


3. Whether appellant is a person who is aggrieved or whose 
interests are otherwise adversely affected by the order complained of 
within the meaning of Sec. 402(b) (6) of the Communications Act. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND RULES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


KMTV is a''Party in Interest" with Respect to the 
Matters Set Forth in Its Pre-Grant Pleading, and 
Hence Had "Standing" To Request a Hearing on the 
Public Interest Matters There Raised in os eet 
to the Site Specified in BPTC-3005 


KMTV's Pre-Grant Objections Were Timely Presented 


KMTV's Pre-Grant caer Was Not EEC OROUEREY 
Defective 


In Its Pre-Grant Pleading KMTV Made a Prima 
Facie Showing that a Grant of BPCT-3005 At the 
Site There Specified Would be Inconsistent with the 
Public Interest : , ‘ : 3 


CONCLUSION 


APPENDIX A: 


Statutes and Rules 


Communications Act of 1934 as Amended 
(47 U.S.C. Sec. 151, et seq.) 


Federal Communications Commission Rules 


Federal Aviation Agency Rules 


(iv) 
TABLE OF CASES 


Ashbacker Radio Corp. v. Federal Communications 
Commission, 326 U.S. 327 (1945) 


* Associated Industries v. Ickes, 134 F. 2d 694 
(C.A. 2, 1943) ; : 


Camellia Broadcasting Co., 20 RR 12 (1960) 


Clarksburg Pub. Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 
225 F. 2d 511 (1955) 


* Federal Broadcasting System v. Federal Communications 
Commission, 96 U.S. App. D.C. 260, 263, 
225 F. 2d 560 (1955) 


Fisher Broadcasting Co., 18 RR 592 a 


Fort Harrison Telecasting Corp. v. Federal 
Communications Commission, 25 RR 2109 
(U.S. App. D.C. 1963) A : 


KBTV-TV (unreported) 


KFAB Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 160, 
177 F. 2d 40 (1949) : : 


* Metropolitan Television Co. v. United States, 
95 U.S. App. D.C. 326, 221 F. 2d 879 (1955) 


* National Coal Ass'n v. Federal Power Commission, 
89 U.S. App. D.C. 135, 191 F. 2d 462 (1951) 


Paramount Television Productions, Inc., 
8 RR 459 (1952) 


* Philco Corp. v. Federal Communications Commission, 
103 U.S. App. D.C. 278, 257 F. 2d 656 Cees 
cert. den. 358 U.S. 946 (1959) ‘ : P . . 10,16 


Securities and Exchange Commission v. Chenery Corp., 
332 U.S. 194 (1947) - : é : : é : . : . 11, 18, 19 


United States v. Storer Broadcasting Co., 
351 U.S. 192 (1956) 3 s : - : : : - : - 26 


* Wometco Enterprises, Inc. v. Federal Communications 
Commission, 114 U.S. App. D.C. __, 
314 F. 2d 266, 24 RR 2072 (1963) . ? f - ; ‘ : 12, 21, 24 


(v) 
STATUTES AND REGULATIONS 


Administrative Procedure Act (5 U.S.C. Sec. 1001 et seq.) 
Sec. 10 (& U.S.C. Sec. 1009) 


Communications Act of 1934 as Amended (47 U.S.C. Sec. 151, et seq.) 
. 309 (a) (47 U.S.C. Sec. 309 (a) ) 
. 309(c) (47 U.S.C. Sec. 309(c)) (1952-1960) . : : * ©1219 
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Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDIC TIONAL STATEMENT 


This is an appeal by May Broadcasting Company, licensee of 
television station KMTV, Channel 3, Omaha, Nebr. (""May" or "KMTV") 
from a Memorandum Opinion and Order of the Federal Communications 
Commission ("Commission") adopted February 13 and released Febru- 
ary 19, 1963 (R. 196-199), wherein the Commission (a) concluded that 
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appellant was not a "party in interest" with respect to an application by 
Frontier Broadcasting Company ("Frontier") for a construction permit 
for a new television broadcast station on Channel 3, in Sterling, Colo. 
(BPCT-3005, R. 2-56); (b) denied appellant's pre-grant pleadings 

(R. 130-148, 188-195) seeking a hearing on that aspect of Frontier's 
application specifying a site 9.3 miles east rather than a comparable 
distance west of Sterling; and (c) granted without hearing the aforesaid 
application by Frontier. 


The jurisdiction of this Court is invoked under Section 402(b) (6) 
of the Communications Act of 1934 as amended (47 U.S.C. Sec. 402(b) (6)), 
Section 10 of the Administrative Procedure Act (5 U.S.C. Sec. 1009), and 
Rule 37 of the Rules of this Court. 


Appellant, as the licensee of Station KMTV, Channel 3, Omaha, 
Nebr., which (along with the two other television stations in Omaha) has 
an application pending before the Federal Aviation Agency seeking air- 
space approval for a joint tall tower some 15 miles west of Omaha, is a 
person who is aggrieved and whose interests are adversely affected 
(within the meaning of 47 U.S.C. Sec. 402(b) (6) and 5 U.S.C. Sec. 1009) by 
the Commission's action granting without hearing the aforesaid applica- 
tion by Frontier at a site 9.3 miles east of Sterling, Colo. — inasmuch as 
the aforesaid grant, in view of co-channel mileage requirements of the 
Commission's rules, and the recent "drop in" allocation of Channel x3! 
to Lexington, Nebr. (approximately midway between Omaha and Sterling) 
will preclude the utilization by appellant of the tall-tower site west of 
Omaha for which airspace clearance is being sought by the three Omaha 
stations preparatory to requesting Commission authority to operate from 


said site. 


Throughout this brief, in line with Commission practice, channels proposed 
or reserved for educational use are asterisked. 


3 
STATEMENT OF THE CASE! 


In a Third Notice of Proposed Rule Making released October 23, 
1961 in Docket 13860, the Commission invited comments on proposals, 
inter alia, that Channel *%3 be allocated to Basset and Channel *4 to 
Kearney, Nebr. for educational use, or alternatively that Channel *3 be 
allocated to Lexington or Oxford and Channel 4 to Superior, Nebr. (see 
24 RR 1571, para. 1). In subsequently filed comments the Nebraska 
Council for Educational Television (NCET) suggested, by way of a 
counterproposal, that Channel *3 be allocated to Kearney (see 24 RR 
1571, paras. 2 and 18). 


Upon learning of NCET's unpublished counterproposal, May Broad- 
casting Company, as licensee of Station KMTV, Channel 3, Omaha, Nebr., 
duly advised the Commission in that proceeding of the following matters: 
That Omaha and Kearney are only 169 miles apart in a zone where 190- 
mile co-channel separations (transmitter to transmitter) are required 
by the Commission's Rules; that even if KMTV continues to operate from 
its relatively short tower in downtown Omaha, an applicant for Channel 
*3 in Kearney would have to select a site some 20 miles to the west of 
Kearney; that, as a matter of fact, the three Omaha TV stations, after a 
year of preparatory work on elaborate engineering, technical, and other 
studies and after informal conferences with the Strategic Air Command 
and civilian aviation authorities in the Omaha area, have made formal 


application to the Federal Aviation Agency (FAA) for airspace approval 


of an Omaha tall-tower site some 15 or 16 miles west of that city; that 


: The record which the Commission has certified to this Court in connection 
with the instant appeal from a grant of BPCT-3005 has been restricted to papers 
filed in that particular jacket. Additional background facts, as set forth in the 
first four paragraphs of the ensuing Statement of the Case, are taken from ante- 
cedent and related rule-making proceedings (Docket 13860 and Docket 14483), of 
which mention was made by the Commission itself in the Opinion and Order here 
appealed from (R. 196-199). Since it is not believed that these background 
matters are in any way controverted, and are adequately supported for present 
purposes by the herein referenced published final Reports of the Commission in 
those rule-making dockets, appellant has not asked that the record be supple- 
mented on these matters. 


4 


options for the necessary land have already been procured, at what 
appears to be the most feasible location for an Omaha tall-tower site; 


and that the allocation of Channel *3 to Kearney, in view of the mileage 


separation and signal strength provisions cf the Commission's Rules, 
would preclude the utilization by KMTV of the tall-tower site for which 


formal approval by the airspace authorities has been requested. 


Although not opposing the "drop in" of Channel *3 at Lexington or 
Oxford, some 20 miles to the west of Kearney, May took pains to point 
out that even its use there would foul up the Omaha tall tower proposal 
unless great care was thereafter exercised in selecting a transmitter 
site for said operation, a matter rendered still more critical by the 
pendency of an application by Frontier for Channel 3 in Sterling, Colo. 
(BPTC-3005), specifying a site east rather than west of Sterling (with 
Omaha and Sterling only 372 miles apart and Lexington roughly midway 
between), an application which the Commission was holding in abeyance 
pending final action on a rule-making proposal to shift Channel 3 from 
Sterling, Colo., to Cheyenne, Wyo. (Docket 14483). 


By a Report and Order released November 9, 1962 in Docket 
13860, the Commission (in line with KMTV's comments) rejected NCET's 
counterproposal to allocate Channel *3 to Kearney, and allocated that 
channel instead to Lexington (24 RR 1571, 1577-1578). In explanation of 
its decision, the Commission noted, if Channel *3 were allocated to 
Kearney, that a site some 25 miles southwest thereof would have to be 
used to meet mileage separation requirements, and that from sucha 
site a requisite city-grade signal "could be put back over Kearney only 
by constructing a full power station with a 1000’ transmitter," thus add- 
ing to the costs of activating educational Channel *3 in sparsely popu- 
lated south-central Nebraska (24 RR 1571, 1578, para. 18), Elsewhere 
in that Report the Commission took note of the fact, of which KMTV had 
made mention, that some of the city-to-city spacings for the channels 
there reserved for educational use in Nebraska and Kansas were less 
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than the required 190 miles, and that care would be needed in subse- 
quently specifying sites which would satisfy the 190-mile transmitter- 
to-transmitter separation requirements of its rules (24 RR 1571, 1582, 
para. 32). In aconcurrently issued Report in Docket 14483, the Com- 
mission decided not to shift Channel 3 from Sterling, Colo. to Cheyenne, 
Wyo. (24 RR 1567). 


On November 14, 1962, five days after the release of the foregoing 
Reports dropping Channel *3 into Lexington and retaining Channel 3 in 
Sterling, KMTV filed (pursuant to 47 U.S.C. Sec. 309(d) (1)) a formal 
pre-grant pleading in connection with BPTC-3005 (Frontier's ungranted 
application for Channel 3 in Sterling), wherein it was pointed out that a 
grant of that application at the site there specified 9.3 miles east of 
Sterling would add to the costs of activating the "drop-in" Channel *3 at 
Lexington, and preclude the utilization by KMTV of the proposed antenna 


farm 15 miles west of Omaha then under consideration by FAA (R. 130- 


148, 188-195). 


It was there further shown, if Frontier were to operate from an 
alternate site a comparable distance west rather than east of Sterling, 
that Channel *3 could be used by the educators with minimal facilities 
on the very outskirts of Lexington (rather than some 26 miles away), 
and that KMTV in turn could operate from the proposed Omaha antenna 
farm, thereby better serving eastern Nebraska — all in accordance with 
the Commission's television spacing and signal strength requirements 
(R. 130-148). 


In that pleading it was further pointed out that each of the three 
Omaha stations, because of zoning and air hazard problems, presently 
operates in downtown Omaha with towers much shorter than those uti- 
lized in other comparably sized communities (R. 132); that detailed 
studies and airspace conferences had disclosed that the only area for a 
tall tower which would meet both FAA and FCC requirements lay to the 
west of Omaha toward Fremont (R. 132-134); that a formal application 
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by the three Omaha TV stations for approval of a site in that area 
(already under option) was then pending before FAA, whose approval 
was being sought preparatory to the filing of applications with the Com- 
mission for permission to shirt thereto (R. 134-135); that from sucha 
location and using a 1500-foot tower the three Omaha stations would 
serve some 200,000 more persons than at present, a number of whom 
were presently without a Grade B or better television service (R. 136; 
ef. R. 192-194). 


KMTV accordingly requested that the Frontier application be 
designated for hearing, with the applicant required to show cause why 
it should not specify a site west rather than east of Sterling, or alter- 
natively that the application be denied after hearing, without prejudice 
to submitting an application which would better accommodate the more 
effective utilization of Channel 3 in the three communities in question — 
Omaha, Lexington and Sterling (R. 138-140). 


In a Memorandum Opinion and Order released February 19, 1963 
(R. 196-199), the Commission concluded that "the remoteness of May's 
interest,” with no application yet filed with that agency for a site west 
of Omaha (R. 198, para. 6), precludes it from being a "party in interest” 
(R. 197, para. 4), though elsewhere recognizing that "May's objections 
have, at least potentially, some real substance” (R. 197, para. 6); that 
not being a "party in interest" May was not entitled to be heard on the 
public interest matters raised in its pre-grant pleadings (R. 197, para. 
6); and proceeded to grant without a prior hearing the Frontier applica- 
tion (R. 198-199, para. 8) at a site which will increase the costs to the 
educators of activating Channel *3 at Lexington and preclude the utiliza- 
tion by KMTV of Channel 3 at the proposed Omaha "antenna farm" for 
which airspace clearance is now being sought from FAA — in line with 


procedures permitted by the rules of that agency (i.e., for clearance in 


advance of formal application to the FCC). 
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From the Commission's refusal to accord May a hearing on the 
public interest matters thus raised in its pre-grant pleading and from 
the attendant Commission action granting without hearing the Frontier 
application, KMTV has filed the instant appeal (Case No. 17,730), in 
which Frontier has duly intervened. 


STATUTES AND RULES INVOLVED 


Pertinent sections of the Communications Act of 1934 as amended 
(47 U.S.C. Sec. 151 et seq.), and relevant FAA and FCC Rules are 
printed as an appendix hereto. 


STATEMENT OF POINTS 


1. The Commission, in concluding that appellant was not a party 
in interest with respect to an application the grant of which would pre- 
clude the utilization by KMTV of a site presently being considered by 
FAA for an Omaha TV tall tower (''antenna farm"), contravened the 
Communications Act, applicable agency rules, and pertinent court 


decisions. 


2. In concluding that a person who has already filed an application 
for airspace clearance with a co-equal arm of the Government (FAA), 
whose prior action on such matters is a prerequisite to the processing 
by the FCC of an application for a site change, is not a party in interest 
merely because it has not tendered an application to the FCC for approval 
of said site pending airspace clearance (R. 198, para. 6), the Commission 
misconstrued applicable statutory provisions, applicable FAA and FCC 


rules, and pertinent court precedents. 


3. The Commission, in waiving Rule 3.610 and approving a site 
for Frontier which is only 172 rather than 190 miles from Lexington 
(R. 198, para. 7), which means that the Nebraska educators in utilizing 


the Lexington Channel *3 assignment must in turn specify a site corres- 


pondingly closer to Omaha, thus foreclosing the utilization of the tall- 
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tower site west of Omaha now under consideration by the FAA for use 


by all three Omaha TV stations, acted arbitrarily, capriciously, il- 


legally, and in derogation of the public interest. 


4, In granting Frontier's application for a site east of Sterling, 
after dropping Channel *3 into Lexington, the Commission has created 
a mileage situation which forecloses appellant from filing as of right to 
utilize the tall tower site presently being considered by FAA (with such 
filing hereafter one of grace dependent on a waiver by the Commission 
of its mileage separation rules), thus arbitrarily, illegally, and capri- 
ciously depriving appellant of a valuable legal right and subjecting 
appellant to curtailed coverage in the direction of Lexington even if a 


waiver were hereafter forthcoming. 


5. In concluding that a grant of the Frontier application without a 
hearing was in the public interest, where such grant will require the 
educators to specify a site some 26 miles from the city to which Chan- 
nel *3 has just been allocated (Lexington) and which will foreclose 
appellant from making more effective use of Channel 3 in eastern 
Nebraska (Omaha), and in denying objections which the Commission 
characterizes as having, "at least potentially, some real substance," 
the Commission acted arbitrarily, illegally, capriciously, and contrary 
to the public interest. 


6. The Commission, in asserting that it has "adequate means at 
its disposal" (R. 198) to require Frontier to move to the west of Ster- 
ling (to better accommodate the educators on Channel *3 in Lexington 
and a tall tower for the Omaha area), after Frontier has expended sub- 
stantial sums on erecting a tower east of Sterling and after the people 
in that area have come to rely on a service from such site, is unrealis- 
tic, contrary to law and fact, and ignores pertinent intervening private 
and other considerations which cannot be disregarded in such subsequent 


"public interest" determination. 
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7. The Commission, in suggesting that it has "adequate means at 
its disposal" (R. 198), through a waiver of mileage separation require- 
ments to accommodate KMTV's proposal (presently pending before FAA) 
to operate from a tall-tower site west of Omaha, ignores pertinent pub- 
lie interest considerations — the fact that KMTV, a pioneer operation on 
Channel 3 in the midwest, would be required to reduce its radiation and 
hence its coverage westward to accommodate recently dropped in Chan- 
nel 3 assignments as the price for obtaining such a mileage waiver. 


SUMMARY OF ARGUMENT 


1. If KMTV had had pending before the Commission an application 
for a tall tower west of Omaha at the time it filed its pre-grant objec- 
tions to BPCT-3005, such an application would have been mutually exclu- 


sive in the Ashbacker sense with Frontier's application (BPCT- 3005), 


since a grant of both would have foreclosed the utilization of Channel *3 
in Lexington. In such circumstances, KMTV would clearly have been a 
"party in interest" with respect to BPCT-3005. And this would have 
been true even though FAA had not yet cleared the site in question, and 
no matter how remote the chances of such approval might be. 


Although KMTV had no such application then on file with the 
FCC, it did have such an application on file with the FAA, a co-equal 
arm of the Government, whose prior action on airspace matters is a 
prerequisite to the processing and ultimate grant by the FCC of a tall 


tower application. 


Since FAA rules provide a procedure for site approval in advance 
of FCC filing (Rule 77.17(a) and (b)), KMTV is no less a "party in 
interest" because it elected to file first with the FAA than if it had fol- 
lowed the reverse procedure of first filing with the FCC and then having 
that application gather dust at the Commission while initial action was 


being taken by FAA on the air-clearance problem. 
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For a person to be a "party in interest,” as that term is used 
in 47 U.S.C. Sec. 309(d) (1), he need not have an application on file with 


the Commission. Clarksburg Pub, Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F.2d 511 (1955); Philco Corpo- 
ration v. Federal Communications Commission, 103 U.S. App. D.C. 
278, 257 F.2d 656 (1958), cert. den. 358 U.S. 946 (1959). 


Here, KMTV has already expended a not insubstantial amount 
of time, effort, and money preparing and processing before the FAA an 
application for a tall-tower site west of Omaha in order to better serve 
eastern Nebraska, all of which will go for naught if Frontier is permit- 
ted to operate from a site east rather than west of Sterling. In short, 
as an applicant before FAA for a tall-tower site west of Omaha, an 
application which would be thwarted by a grant of BPCT-3005, KMTV's 
interests are "seriously affected,” far more so than as a mere member 
of the public, and hence KMTV is a "party in interest" under the broad 
construction given that term by this and other Courts. Metropolitan 
Television Co. v. United States, 95 U.S. App. D.C. 326, 221 F.2d 879 
(1955); National Coal Ass'n. v. FPC, 89 U.S. App. D.C. 135, 191 F.2d 
462 (1951); Associated Industries v. Ickes, 134 F.2d 694 (C.A. 2, 1943). 


2. Since the site which Frontier specified in BPCT-3005 did not 
become intertwined with KMTV‘s plans for a joint tall-tower site west 
of Omaha until the Commission on November 9, 1962 dropped Channel 
*3 into Lexington (approximately midway between Omaha and Sterling) 
and decided to keep Channel 3 in Sterling, it can scarcely be contended 
that a pre-grant pleading filed 5 days later pointing up the adverse pub- 
lic interest consequences of Frontier's using a site east rather than 


west of Sterling was untimely. 


3. Nor was KMTV's pleading, which was bottomed on engineering 
considerations and fully supported by an engineering affidavit, ''proce- 
durally defective" under 47 U.S.C. Sec. 309(d) (1). In any event, since 
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the Commission itself rejected KMTV's pleadings on grounds other than 
timeliness and form, its action must be adjudged here on the reasons 
which the Commission gave for its decision and not on contentions ad- 
vanced below by Frontier. Securities and Exchange Commission v, 
Chenery Corp., 332 U.S. 194, 196 (1947). 


4, On the merits, it is clear that KMTV's pleading raised sub- 
stantial public interest matters on which an evidentiary hearing was re- 
quired. As there shown, a grant of Frontier's application at a site east 
of Sterling would require the educators in connection with the Lexington 
Channel *3 allocation to use a site some 26 miles southeast of Lexing- 
ton, with maximum power and an effective antenna height of more than 
850 feet above average terrain, in order to place the requisite city- 
grade signal back over Lexington, thus adding greatly to the costs of 
activating that channel, a consideration heretofore deemed of no small 
moment by the Commission in connection with educational reservations 
(24 RR 1571, 1578, para. 18). 


As there further shown, the grant of Frontier's application at 
a site east of Sterling would preclude KMTV from utilizing the joint tall 
tower site west of Omaha which FAA presently has under consideration, 
would in fact jeopardize a tall tower site for any of the three Omaha 
stations, and would deprive 200,000 persons in eastern Nebraska (Some 
of whom lack a "primary service") of the benefits of the added coverage 


obtainable from a tall-tower operation. 


Finally, as there shown, if Frontier were to use a Site west of 


Sterling, the educators would be able to operate from Lexington itself 


(with minimal equipment), or if such be their preference, from a site 
south thereof, and maximum utilization could be made of Channel 3 in 
each of the three communities to which it has been allocated. As this 
Court has held, the mere fact that an applicant for reasons of his own 


may prefer a particular site does not relieve the Commission cf its 
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responsibility of considering an alternative location which might better 
serve the public interest. Wometco Enterprises, Inc. v. Federal Com- 
munications Commission, 114 U.S. App. D.C. __, 314 F.2d 266, 24 RR 
2072 (1963). 


ARGUMENT 


I 


KMTV IS A "PARTY IN INTEREST" WITH RESPECT TO 

THE MATTERS SET FORTH IN ITS PRE-GRANT PLEADING, 

AND HENCE HAD "STANDING" TO REQUEST A HEARING 

ON THE PUBLIC INTEREST MATTERS THERE RAISED IN 

OPPOSITION TO THE SITE SPECIFIED IN BPTC-3005 

Although recognizing at one point in its Memorandum Opinion and 

Order, in which it rejected May's pre-grant petition to deny, that "May's 
objections have, at least potentially, some real substance” (R. 197, 
para. 6), the Commission concluded "that the remoteness of May's inter- 
est precludes it from being a ‘party in interest'" (R. 197, para. 4). We 


disagree. 


In the Communications Act Amendments, 1960, Congress substi- 
tuted for the former post-grant "protest" procedure (19 52-1960) a new 
pre-grant "petition to deny” procedure -- available as was the former 
"protest" procedure to "any party in interest" (47 U.S.C. Sec. 309(d) (1) ). 
Since the term "party in interest" was not there redefined, it must be 
presumed to have been used by Congress in 1960 with the gloss which the 


Courts, over the years, have placed on that and equivalent terms in the 


Communications Act and various other statutes, e.g., the term "party in 
interest" as used in the "protest" provisions of the Communications Act 
from 1952-1960 (47 U.S.C. Sec. 309(c)); the term "interested person” 
as used since 1934 in 47 U.S.C. Sec. 402 (now 47 U.S.C. Sec. 402(e) ); 
and the phrase "person. . . aggrieved or whose interests are adversely 
affected," as used in 47 U.S.C. Sec. 402(b) (6), 47 U.S.C. 402(e), ane 
47 U.S.C. Sec. 405; see also Section 10 of the Administrative Procedure 
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Act (5 U.S.C. Sec. 1009), and Section 3 of the Judicial Review Act of 
1950 (5 U.S.C. Sec. 1033). 


If May had had pending before the Commission, at the time it filed 


its pre-grant pleading on November 14, 1962, an application to shift 
from its present short tower location in downtown Omaha to the tall 
tower site which the Federal Aviation Agency (FAA) then had (and still 
has) under consideration for the Omaha area, there can be no question 
that KMTV would be deemed a "party in interest," with "standing" to 
object to a grant of Frontier's application at a site east of Sterling as 
specified in BPTC-3005. This would be so, even though FAA had not 
yet granted air clearance for the site in question. And we do not under- 
stand that the Commission in the decision here appealed from intimates 
anything to the contrary (see R. 198, para. 6). Nor could it, because an 
application before the Commission by KMTV specifying a site 15 miles 
west of Omaha would have been "mutually exclusive” in the Ashbacker 
sense (326 U.S. 327) with Frontier's application for a site 9.3 miles 
east of Sterling, inasmuch as the grant of both such applications (though 
neither by itself) would foreclose the Lexington Channel *3 drop in ata 
site which would meet minimum spacing requirements (R, 142, para. 7, 
and R, 145, Fig. 2). , 


: In this connection it should be borne in mind, in situations where the area 
available for a transmitter location meeting minimum spacing requirements is 
highly limited (which is frequently the case in connection with "!drop-ins'), the 
Commission will not entertain an application by an existing co- or adjacent- 
channel licensee for a site shift, which would leave a subsequent applicant for 
the drop-in assignment without any area fora site location which would meet minimum 
spacing requirements. KBTX-TV (unreported); cf. Fisher Broadcasting Co., 18 
RR 592 (1959); Camellia Broadcasting Co., 20 RR 12 (1960); see Rule 3.610(b) and 
the "reference point" definitions in Rule 3.611. In other words, the Commission 
will not permit an existing licensee or an applicant for another ungranted channel, 
by the application route, to specify sites the grant of which would defeat the use of 
a "drop-in" allocation which the Commission by rule making has found to be in 
the public interest. 
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Although KMTV, at the time it filed its pre-grant objections to 
the Frontier application, did not have an application pending before the 
FCC for a tall-tower site west of Omaha, it did have such an application 
pending before the FAA (R. 134, 142), The FAA and the FCC are co- 
equal arms of the Federal Government, with both agencies concerned 
with broadcast structures which might constitute hazards to air naviga- 
tion. See 1 RR 67:17.1(b). Under FCC practice no non-hearing grant 
for a specified site will be made in advance of FAA action thereon. 

Cf. KFAB Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 160, 161, 177 F.2d 40 (1949). And by the FAA rules 
a procedure is provided for obtaining airspace clearance in advance of 
filing with the FCC an application to utilize such site (Rule 77.17(a) 
and (b)). 


Since FAA is a co-equal agency of the Government, and since its 
rules provide procedures for site approval in advance of FCC filing, 
KMTV is no less a "party in interest" with respect to an application 
which, if granted by the FCC, would moot its air-clearance request be- 
fore FAA than if it had followed the converse procedure — of first 
applying to FCC and then awaiting FAA clearance of the site there 
sought. In view of the close relationship between FAA and FCC on air- 
clearance for broadcast stations, with a decision (favorable or unfavor- 


able) by the former a sine qua non to final action by the latter (see 1 RR 
67:17.4), KMTV's election to start the wheels in motion before one 


agency rather than the other does not affect its status as a "party in 


interest.” 


With all deference to the Commission, KMTV's interest in the 
problems which a grant of the Frontier's application will create is no 
more remote because it elected first to file with FAA for clearance of 
a particular site and approval of a given tower height before burdening 
the FCC with such an application, than if it had followed the reverse 
procedure of first filing with the FCC, and having that application 
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gather dust at the Commission while initial action by the FAA was 
forthcoming on the air-clearance problem. One situation is no more 
"iffy" and no more remote or speculative than the other. 


Because of the presence in the Omaha area of the important SAC 
military base and numerous airports, it was apparent to the three 
Omaha TV stations that airspace clearance was a Sine qua non to their 
improved coverage of the Omaha area (eastern Nebraska). Until that 
clearance was forthcoming, they were stymied. They accordingly sub- 
mitted to FAA in July, 1962, after exhaustive exploration of the prob- 
lems involved and numerous informal conferences with the aviation 
interests, an application for airspace clearance of what appeared to be 
the only feasible location for a joint tall tower site for the Omaha area, 
proposing a three-way candelabra structure 1500 feet above ground 
(see R. 132-135). 


After circularization of that proposal, an informal "hearing" was 
held before the Kansas regional air space authorities on October 24, 
1962, some three weeks before KMTV filed the instant pre-grant plead- 
ing. The Omaha airport authorities interposed no objections to the site 
thus requested. When one objector at the hearing realized that a joint 
site for all three Omaha TV stations was being sought, recircularization 
was requested (and consented to) with a view to a possible changed 
recommendation by the group he represented (see R, 134-135). Thus, at 
the time of filing the instant pre-grant pleading to deny: Frontier's appli- 
cation, the three Omaha stations were in the midst of proceedings to 
obtain FAA clearance, and had already expended well in excess of 
$50,000 (on land options, technical advice, travel, and related items) in 
their efforts to obtain an acceptable tall-tower site west of Omaha — all 


of which will go for naught if Frontier is permitted to operate from a 


site east rather than west of Sterling. 


In order for a person to be a "party in interest,” as that term is 
p 


used in the Communications Act, and hence possesses "standing" to 
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object to a grant of a particular application (e.g. BPTC-3005), he need 
not have an application of his own on file with the FCC, and this Court 
has so held. Clarksburg Pub. Co. v. Federal Communications Commis- 
sion, 96 U.S. App. D.C. 211, 225 F.2d 511 (1955); Philco Corporation v. 
Federal Communications Commission, 103 U.S. App. D.C. 278, 257 
F.2d 656 (1958), cert. den. 358 U.S. 946 (1959). In fact, as those cases 
make clear, he need not even be a licensee of the Commission. 


Since KMTV has an application pending before a co-equal govern- 
mental agency, an application which will be thwarted by a grant of 
BPTC-3005, its interests are "seriously affected," far more so than as 
a mere member of the general public, and hence KMTV is a “party in 
interest," under the broad construction repeatedly given that and equiva- 
lent terms by this and other Courts. Metropolitan Television Co. v. 
United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955); National Coal 
Ass'n. v. FPC, 89 U.S. App. D.C. 135, 191 F.2d 462 (1951); Associated 
Industries v. Ickes, 134 F.2d 694 (C.A. 2, 1943). 


In short, in concluding that a person who has already filed an 
application with a co-equal arm of the Government (FAA), whose prior 
action on airspace matters is a prerequisite to the processing and ulti- 
mate grant by the FCC of an application for a site change, is not a "party 
in interest" merely because he has not tendered an application to the 
FCC for said site pending FAA clearance (R. 198, para. 6), the Commis- 
gion has misconstrued applicable statutory provisions, applicable FAA 


and FCC rules, and pertinent court precedents. 


II 


KMTV'S PRE-GRANT OBJECTIONS WERE TIMELY PRESENTED 


In its opposition to KMTV's pre-grant pleading, Frontier argued 
at length that KMTV's request to be heard was untimely (R. 157-162). 
Although electing not to pass on that argument, preferring instead to 
buy Frontier's "no standing" contention (R. 197, para. 4), the 
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Commission leaves the impression that the time liness matter might 
otherwise have merit, an implication which KMTV herewith wishes to 


scotch. 


Frontier filed its Channel 3 application for Sterling, Colo. on 
February 16, 1962 (BPTC-3005, R. 2-56). At the time that application 
was filed, the Commission had already instituted proceedings and in- 
vited comments on a proposal to shift Channel 3 from Sterling, Colo. 
to Cheyenne, Wyo. (Docket 14,483, 24 RR 1567, para. 1). Thus at that 
point, whether Channel 3 would be available fora grant in Sterling was 


highly problematical.1 One fact at least was clear — that the Sterling 


application would not be acted upon until the allocation matters involved 
in Docket 14,483 were resolved. Thus, for KMTV to have interposed 
objections under Rule 1.359(i) within 30 days after that application was 
filed, with the uncertainty which then existed whether the channel would 
or would not remain in Sterling, and with no grant to be made until that 


matter was resolved, would have been entirely premature. 


Bearing on this point is the fact that the Communications Act per- 
mits the filing of petitions to deny an application "at any time prior to 
the day of Commission grant thereof without hearing” (47 U.S.C. 

Sec. 309(d)(1)). While the Act permits the Commission, as it has done, 
to specify an earlier cut-off date for various classes of applications, 
such "shorter period shall be reasonably related to the time when the 
applications would normally be reached for processing" (47 U.S.C. Sec. 
309(d)(1)). Here it was clear that the Sterling application would not be 
reached for processing until Docket 14,483 was resolved. 


That it might not be was further heightened by the charge, not made by 
KMTV, that Frontier had filed for Channel 3 in Sterling, where a grant had been 
outstanding for a number of years and the station never built, in order to fore- 
stall competition from a shift of Channel 3 to Cheyenne — a market in which 
Frontier enjoys a monopoly by being the licensee on the only channe! allocated 
thereto (see 24 RR 1569). 
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Be that as it may, what is more important, with Sterling 372 
miles from Omaha, the site specified in the Sterling proposal presented 
no problem, at the time that application was filed, to which KMTV could 
legally object. At that point Frontier could have specified a site any 
distance east of Sterling which it chose without in any way affecting 
KMTV. It was not until the Commission, by Order released November 9, 
1962 in Docket 13860, dropped Channel *3 into Lexington, Nebr. (approxi- 
mately midway between Omaha and Sterling), and decided in Docket 
14483 to allow Channel 3 to remain in Sterling, that Frontier's site, as 
a legal matter, became intertwined with KMTV’'s plans for a joint tall- 
tower site west of Omaha (24 RR 1567; 24 RR 1571). 


On November 14, 1962, within 5 days after the Commission re- 
leased its reports and orders dropping Channel *3 into Lexington and 
retaining Channel 3 in Sterling (Dockets 13860 and 14483), KMTV filed 
the pre-grant pleading which Frontier has branded as untimely (R. 157- 
162). A contention that a pleading filed by KMTV within five days after 
the Commission ‘took final action which provided the connecting link 
between Omaha and Sterling was untimely under Rule 1.359(i) requires 
no further refutation. 


In any event, since the Commission chose to predicate its denial 
of KMTV's pleading on grounds other than timeliness, the correctness 
of its action must be adjudged on the basis of the reasons it there gave 
for its decision, and not on contentions advanced by Frontier on which 


the Commission itself did not choose to rely. Securities and Exchange 


Commission v. Chenery Corp., 332 U.S. 194, 196 (1947). 


saa 


KMTV's PRE-GRANT PLEADING WAS NOT PROCEDURALLY 
DEFECTIVE 
Apparently not too confident of its contentions about "standing" 
and "timeliness," Frontier further contended that May's pre-grant 


pleading was "procedurally defective" (R. 197, para. 4}, an argument 
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on which the Commission did not rely (R. 196-199) and on which, under 
the Chenery doctrine, Frontier may not here rely. However, since the 


matter may arise on remand, it is here briefly refuted. 


In adopting the pre-grant procedure in 1960 (in lieu of the former 
post-grant protest procedure), Congress specified that'such petitions 
"shall contain specific allegations of fact sufficient to show that the 
petitioner is a party in interest and that a grant of the application would 
be prima facie inconsistent" with the public interest, and that "such 
allegations of fact shall, except for those of which official notice may be 
taken, be supported by affidavit of a person or persons with personal 
knowledge thereof” (47 U.S.C. Sec. 309(d) (1) ). 


In construing not dissimilar language in the former protest pro- 
visions of the Act, stating that the sworn protest "shall contain such 
allegations of fact as will show the protestant to be a party in interest, 
and shall specify with particularity the facts relied upon" (formerly 
47 U.S.C. Sec. 309(c)), this Court has held that what is thereby required 
"is merely an articulated statement of some fact or situation which 
would tend to show, if established at a hearing, that the grant of the 
license contravened public interest, convenience, and necessity." 
Federal Broadcasting System Vv. Federal Communications Commission, 
96 U.S. App. D.C. 260, 263, 225 F.2d 560 £1955). . 


That KMTV's pleading, bottomed on engineering data, fully sup- 
ported by the sworn affidavit of a qualified consulting engineer with 
personal knowledge of the facts, meets the test thus enunciated by this 
Court in Federal is scarcely debatable. The engineering affidavit ex- 
plicitly stated that the "engineering exhibit was prepared in support of 
a petition by the May Broadcasting Company... in the matter of the 
pending application for use of Channel 3 at Sterling, Colorado, BPCT 
3005"; that KMTV presently operates with an antenna system in down- 
town Omaha; and that "it is presently endeavoring to obtain FAA 


approval to an antenna farm west of Omaha [with the precise location 


20 


elsewhere shown] which can be used by all of the Omaha television 
stations" (R. 142). The engineering exhibit then proceeded to delineate, 
by words and by maps, (1) the small triangular area some 26 miles 
southeast of Lexington where the educators would have to specify a site 
if BPTC-3005 were granted, even though KMTV remained at its present 
location; (2) the non-existence of any such area for the utilization of the 
Lexington Channel *3 allocation if BPTC-3005 were granted and if 
KMTV were to operate from the antenna farm west of Omaha, and (3) 
the improved allocation situation in all three communities (Omaha, 
Lexington, and Sterling) if Frontier used a site to the west of Sterling 
(R. 142-147). 


Any remaining background facts set forth in KMTV's pleading, 
not explicitly covered by the aforementioned engineering affidavit, were 
for the most part matters apparent from the Commission's own records, 
or matters (population, topography, and geography) of which official 
notice could and should be taken under 47 U.S.C. Sec. 309(d) (1); e.g., 
petitioner's summarization of the Commission's own report and order 
in Docket 13860 (R. 130); petitioner's reference to the fact that Omaha 
is Nebraska's largest city (R. 132); its allegation (born out by the Com- 
mission's own records) that the three Omaha stations presently utilize 


relatively short self-supporting towers in downtown Omaha, and that 


Omaha is surrounded by television stations in smaller markets with 
much taller towers (R. 132); its statement that mileage separation con- 
ditions on Channels 3, 6 and 7 coupled with topographic facts made it 
necessary for any joint tall tower site to be located west of Omaha to- 
ward Fremont (R. 133); and its assertion (confirmed by the engineering 
affidavit) that an application for the site thus chosen was under study by 
FAA (R. 134-135, 142). 


In short, Frontier's contention that the pre-grant pleading was 
"procedurally defective’ because the facts there alleged were not set 
forth with sufficient specificity or sufficiently buttressed by sworn affi- 
davits is reminiscent of what Justice Holmes once referred to as "the 
springes of common law pleading." 
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IV 


IN ITS PRE-GRANT PLEADING KMTV MADE A PRIMA 

FACIE SHOWING THAT A GRANT OF BPCT-3005 AT 

THE SITE THERE SPECIFIED WOULD BE INCONSISTENT 

WITH THE PUBLIC INTEREST 

KMTV's pre-grant pleading raised substantial public interest 

matters on which, we submit, an evidentiary hearing was required (47 
U.S.C. Sec. 309(d) and (e)). Wometco Enterprises, Inc. v. Federal Com- 
munications Commission, 114 U.S. App. D.C. __, 314 F.2d 266, 24 RR 


2072 (1963). 


By the engineering study attached to and made a part of its pre- 
grant pleading, KMTV first showed that a grant of the Sterling applica- 
tion at a site 9.3 miles east of Sterling would mean, even with KMTV 
continuing to operate from its short tower in downtown Omaha, that any 
use by the educators of the recent Channel *3 allocation to Lexington, 
Nebr., would require a site some 26 miles southeast of Lexington, with 
maximum power and an effective antenna height of approximately 850 
feet above average terrain, in order to place a city-grade service back 
over Lexington (R. 142, paras. 5 and 6; R. 144, Fig, 1). 


Otherwise stated, unless the Commission were prepared to waive 


its mileage separation requirements and city- grade signal strength 


requirements, which it indicated that it was not when it allocated Chan- 
nel *3 to Lexington (24 RR 1571, 1582, para. 32), a grant of Frontier's 
application at a site 9.3 miles east of Sterling, rather than a comparable 
distance west of Sterling, would greatly augment the installation costs 
which the educators will be forced to incur when they activate the recent 
Lexington Channel *3 allocation. The additional cost for a tower of the 
height and a transmitter of the power required to place a city-grade 
signal back into Lexington from 26 miles away could well spell the 
difference between that assignment being used and its not being used by 
the educators in this sparsely populated portion of south-central 
Nebraska. 
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That this matter is a public interest consideration of no small 
moment is apparent from the fact that the Commission in Docket 13860 
used an identical argument as its reason why Channel *3 should be 
allocated to Lexington rather than Kearney, when it said (24 RR 1571, 
1578, para. 18): 


"NCET has requested that Channel 3 be designated 
a Kearney assignment, bui mileage separation re- 
quirements would restrict location of a transmitter 
to an area about 25 miles southwest of Kearney. 
From this site a principal city signal could be put 
back over Kearney only by constructing a full power 
station with a 1000° transmitter." ar 


Thus, even if KMTV continues to operate from its present site in 
downtown Omaha, the showing thus made on the impact which the 
Frontier grant at a site east of Sterling would have on the subsequent 
utilization by the educators of Channel *3 at Lexington was a matter 
which the Commission could not slough off. On this phase of KMTV's 
pleading there was certainly nothing "iffy," remote or speculative — 
dependent in any way on what FAA did with KMTV's tall tower proposal. 
And bearing on this point, with the Sterling site only 175 miles (rather 
than 190 miles) from Lexington was the fact that a grant of BPCT- 

3005 necessitated a waiver by the Commission of the city-to-transmitter 
provisions of Rule 3.610 (see R. 198, para. 7), a waiver which could only 
aggravate the tight spacing situation to which KMTV had cailed the Com- 


mission's attention. 


In waiving Rule 3.610 and approving a site for Frontier, which is 
only 172 miles, rather than 190 miles, from Lexington {R. 198, para. 7), 
which means that the Nbraska educators in using the Lexington Channel 
*3 assignment must in turn specify a site correspondingly closer to 
Omaha, thus foreclosing the utilization by KMTV of its proposed tall 
tower site west of Omaha, the Commission clearly acted in derogation 


of the public interest. 
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As further shown by the engineering statement attached to the 
KMTV pleading, if the Sterling proposed site was granted and the tower 
erected before the airspace authorities approved a tall tower site for 
the Omaha stations and tefore the educational interests (then still await- 
ing the necessary funds) could apply for Channel *3 in Lexington, the 
Commission would then be confronted with a situation where it would be 
required to deny KMTV's request to use a tall tower site west of Omaha, 
or to deny the educational application for Channel *3 in Lexington. In 
other words, unless the Commission were prepared to condone sub- 
standard spacings and/or to waive city-grade service requirements, a 
grant of Frontier's application at the site there requested would mean 
one of two things — either that Channel *3 could not be used at Lexing- 
ton or that the people of eastern Nebraska would lose the benefits of 
added coverage by the Omaha stations from a joint tall-tower operation 
(R. 143, para. 8 and R. 145, Fig. 2). : 


Finally, as shown by KMTV's pre-grant pleading, the problems 


which would arise from granting the site sought by the applicant could 

be readily obviated, if the Sterling applicant were to utilize (in an area 
with relatively flat terrain) a site west of Sterling rather than one east 
of Sterling (see R. 143, paras. 8 and 9; R. 146, Fig. 3), By utilizing 
such a site west of Sterling, the educators would be able to operate from 
Lexington itself (with minimal equipment), or if such be their preference, 
from a site south thereof, while at the same time KMTV would be able to 
join the other two Omaha stations in the utilization of tall tower facilities 
west of Omaha, in the only area where it would appear that a joint tall 
tower site would meet both FAA and FCC requirements. In that way, all 
three Omaha TV stations would continue to operate with equal facilities, 
in line with Commission policies on that score. In other words, if 
Frontier were required to operate from a site to the west of Sterling, 
maximum utilization can thereby be made of Channel 3 in each of the 
three communities to which it has been allocated (Omaha, Lexington, 


and Sterling). But if Frontier is allowed to operate from a site east of 
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Sterling, the Channel *3 operation from Lexington would be forced to 
use a Site 26 miles away from that community, and KMTV in Omaha 
would be foreclosed from making a more efficient use of its channel, 
at a site for the three Omaha stations now under consideration by FAA. 


For the Commission, in the teeth of such a showing, in a situation 
where even at best the mileage separation requirements are admittedly 
tight, not to consider the inevitable public interest consequences which 
would flow from allowing the Sterling applicant to utilize a site some 
9 miles to the east rather than a comparable distance to the west, a 
site which in and of itself required a waiver of Rule 3.610, was an 
abdication by the Commission of its statutory responsibilities. As made 
clear in a decision handed down by this Court only three weeks before 
the Commission took the action here challenged, the mere fact that an 
applicant for reasons of his own may prefer a particular site does not 
relieve the Commission of its responsibility of considering an alternative 
location which might better serve the "public interest." Wometco Enter- 


prises, Inc. v. Federal Communications Commission, 114 U.S. App. D.C. 
__, 314 F.2d 266, 244 RR 2072 (1963). If an evidentiary hearing on an 
alternative site was there mandatory, as this Court has held, it is a 


fortiori mandatory here. 


In the very nature of things, all relevant public interest considera- 
tions cannot be developed, absent a hearing, under the pre-grant proce- 
dures set forth in 47 U.S.C. Sec. 309{d). That subdivision of the Act 
provides for a sworn petition. It provides for a sworn answer. But it 
makes no provision for a sworn reply. As courts familiar with the 
common law well know, there are numerous "affirmative defenses” 
which may be pleaded in an answer (e.g., "statute of limitations” on a 
debt and "contributory negligence” in tort actions) to which there are 
in turn valid replies (e.g., ''re-acknowledgment" of the debt or "last 
clear chance”). 
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Here, not being privy to all the reasons why Frontier selected the 
site specified in BPCT-3005, KMTV recognized that Frontier should be 
afforded an opportunity to present (by show cause or otherwise) any 
relevant countervailing public interest considerations to those spelled 
out in KMTV's pre-grant objections (R. 139). In its answer Frontier 
asserted that from a site east of Sterling it would serve a "white area” 
population of 58,945 as against 49,273 from a site west of Sterling 
(R. 165-166). Although the Act makes no provision for a reply, KMTV 
by way of rejoinder pointed out, if care were used for selecting sites, 
KMTV would provide a first service to 33,445, Sterling to another 49,273 
from a site to the west, or a total ''white area” gain of 82,718 as against 
a "white area" gain of only 58,945 were Frontier to operate from a site 
east of Sterling (R. 192-193, 194). 


Apparently anticipating this reply, Frontier had suggested that 
KMTV would gain "no white area,” because it would be covered by the 
other two Omaha stations operating from the tall tower site, an argument 
which the Commission apparently bought {see R. 197, para. 5, last sen- 
tence), notwithstanding allegations in KMTV's initial pleading that the 
site in question was a joint site for all three stations and notwithstanding 
the fact that unless the site in question were so used, the military, 
civilian, and other affected interests were not prepared to agree toa 


modification of "existing flight patterns from Omaha ‘o the west” to 


accommodate anything fewer than all three stations (see R. 134-135): 


Clearly, therefore, KMTV in its pre-grant pleading set forth factual 


matters calling for an evidentiary hearing at which ail pertinent factors, 


: Thus, it is apparent that any action by the Commission which would make it 
impossible for KMTV to use the antenna farm site west of Omaha now being con- 
sidered by FAA will jeopardize the chances of the site being approved for any of 
the Omaha stations. As the Commission well knew, FAA kas frequently modified 
approach patterns and flight levels to provide an "antenna farm" for a given city, 
when it would not take such action at the behest of a single station or at the 
behest of several stations specifying different sites. 
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pro and con, could be explored and developed. Any fair reading of the 
various pleadings suggests a distinct likelihood that the public interest 
advantages of a site west of Sterling greatly outweighs those for a site 
east of Sterling. Under such circumstances, a hearing was required 
under 47 U.S.C. Sec. 309(d) and (e) and this Court's decision in 


Wometco so indicates. 


Apart from its conclusion that KMTV was not a "party in interest," 
the only justification which the Commission advanced for its astounding 
refusal to hold a hearing on the public interest matters thus brought to 
its attention was the ambiguous assertion: "Naturally, if May's tower 
should subsequently appear feasible, the Commission has adequate 
means at its disposal to effectuate such a plan if it then appears that 
such action would serve the public interest, convenience and necessity" 
(R. 198, para. 6). As to what those means are the Commission did not 
elucidate. 


If by that cryptic statement, the Commission meant to indicate 
that it might hereafter waive mileage deficiencies and signal intensity 
requirements over the principal city, for the educators and/or for 
KMTV, this is no answer. For KMTV to file an application west of 
Omaha, as a matter of right, is one thing; to file such an application as 
a matter of grace if the Commission can be induced to waive mileage 
and signal-strength requirements spelled out in its rules is something 


else. United States v. Storer Broadcasting Co., 351 U.S. 192 {1956}. 


In short, by granting Frontier's application for a site east of Sterling 
after dropping Channel *3 into Lexington, the Commission has created 
a mileage situation which forecloses KMTV from filing as of right to 
utilize the tall tower site presently being considered by FAA, with such 
filing hereafter one of grace dependent on a waiver of numerous engi- 
neering rules and requirements, thus capriciously depriving KMTV of 
a valuable legal right and subjecting KMTV to a possible reduction in 
power in the direction of Lexington, even if waivers were hereafter 


forthcoming. 
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And if by the foregoing cryptic statement (R. 198, para. 6), the 
Commission meant to indicate that it could, after Frontier had expended 
considerable sums constructing a tower and installing transmitter facili- 
ties at a site east of Sterling (with the populace of that area having in the 
meantime erected and oriented costly outdoor receiving antennas in 
reliance on such a signal), could thereafter peremptorily order Frontier 
to move its operation 16 miles to the west, this too is no answer. The 
public and private considerations which would prevail after Frontier 
inaugurates a service from a given location would be altogether different 
than where (as here) no tower foundations have yet been poured, no 
elaborate outdoor receiving antennas have been installed in reliance on 
service from a Site east of Sterling, etc., etc.t Such intervening factors, 
in action taken at some later date, could not at that time be ignored by 
the Commission. It is at the time the Commission acts, not at some 
antecedent date, that the Commission must determine whether a given 
action will serve the "public interest." Paramount Television Produc- 
tions, Inc., 8 RR 459, 462 (1952); Fort Harrison Telecasting Corp. v. 
FCC, 25 RR 2109 (U.S. App. D.C. 1963). That the Commission was well 
aware of this principle is apparent from its assertion that the unspecified 


"means at its dispusal" would be utilized at some future date "if it then 


appeared that such action would serve the public interest” (R. 198, 
para. 6). 


Knowing that the public interest factors and private equities woud be vastly 
changed once construction was begun, but not wishing to burden this Court with 
needless stay requests, KMTV has kept a careful check on developments "at Ster- 
ling" since filing the instant appeal. As the Court knows from other pleadings 
heretofore filed in this appeal (Case No. 17,730), Frontier did not elect to build 
at the site which the Commission approved February 13, 1963. Because of 47 
U.S.C. Sec. 319(a), Frontier could not commence construction at a new site prior 
to Commission approval thereof. Such approval was not forthcoming (on BMPCT- 
5872), for a site likewise east of Sterling, until August 12, 1963. For the Court's 
further information the Commission‘s releases of September. 6, 1963 (40391) dis- 
close that Frontier has filed for a still different site. If KMTV ascertains that 
construction is being undertaken at any time before the instant appeal! is decided, 
KMTV contemplates requesting this Court for interim relief‘under 47 U.S.C. Sec. 
402(c). 
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CONCLUSION 


It has been shown that the Commission erred (1) in concluding 
that KMTV was not a "party in interest’ with respect to a grant of the 
Frontier application, and (2) in refusing to order an evidentiary hearing 
on the public interest matters raised in KMTV's pre-grant pleading. 


Accordingly, the Commission's action granting the Frontier application 


without hearing should be set aside, and the case remanded to the 


Commission for further proceedings in accordance with law. 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street 
Washington, D. C. 20036 


Counsel for Appellant. 
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APPENDIX A 


Statutes and Rules 


Communications Act of 1934 as amended (47 U.S.C. Sec. 151 et seq.) 


Sec. 309(a). Subject to the provisions of this section, 
the Commission shall determine, in the case of each appli- 
cation filed with it to which section 308 applies, whether 
the public interest, convenience, and necessity will be 
served by the granting of such application, and, if the Com- 
mission, upon examination of such application and upon 
consideration of such other matters as the Commission 
may officially notice, shall find that public interest, con- 
venience, and necessity would be served by the granting 
thereof, it shall grant such application. 

* * * * * 


Sec. 309(d)(1). Any party in interest may file with 
the Commission a petition to deny any application (whether 
as originally filed or as amended) to which subsection (b) 
of this section applies at any time prior to the day of Com- 
mission grant thereof without hearing or the day of formal 
designation thereof for hearing; except that with respect to 
any classification of applications, the Commission from 
time to time by rule may specify a shorter period (no less 
than thirty days following the issuance of public notice by 
the Commission of the acceptance for filing of such appli- 
cation or of any substantial amendment thereof), which 
shorter period shall be reasonably related to the time 
when the applications would normally be reached for 
processing. The petitioner shall serve a copy of such 
petition on the applicant. The petition shall contain 
specific allegations of fact sufficient to show that the peti- 
tioner is a party in interest and that a grant of the appli- 
cation would be prima facie inconsistent with subsection 
(a). Such allegations of fact shall, except for those of 
which official notice may be taken, be supported by affi- 
davit of a person or persons with personal knowledge 
thereof. The applicant shall be given the opportunity to 
file a reply in which allegations of fact or denials thereof 
shall similarly be supported by affidavit. 


Sec. 309(d)(2). If the Commission finds on the basis 
of the application, the pleadings filed, or other matters 
which it may officially notice thai there are no substantial 
and material questions of fact and that a grant of the 
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application would be consistent with subsection (a), it shall 
make the grant, deny the petition and issue a concise 
statement of the reasons for denying the petition, which 
statement shall dispose of all substantial issues raised by 
the petition. If a substantial and material question of fact 

is presented or if the Commission for any reason is unable 
to find that grant of the application would be consistent with 
subsection (a), it shall proceed as provided in subsection (e). 


Sec. 309(e). If, in the case of any application to which 
subsection (a) of this section applies, a substantial and 
material question of fact is presented or the Commission 
for any reason is unable to make the finding specified in 
such subsection, it shall formally designate the application 
for hearing on the ground or reasons then obtaining and 
shall forthwith notify the applicant and all other known 
parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the matters 
and things in issue but not including issues or requirements 
phrased generally. When the Commission has so designated 
an application for hearing the parties in interest, if any, who 
are not notified by the Commission of such action may ac- 
quire the status of a party to the proceeding thereon by filing 
a petition for intervention showing the basis for their interest 
at any time not less than ten days prior to the date of hearing. 
Any hearing subsequently held upon such application shall be 
a full hearing in which the applicant and all other parties in 
interest shall be permitted to participate. The burden of 
proceeding with the introduction of evidence and the burden 
of proof shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a petition to 
enlarge the issues, such burdens shall be as determined by 
the Commission. 


Federal Communications Commission Rules 


Sec. 17.1 Basis and purpose. - (a) These rules are 
issued pursuant to the authority contained in Title III of the 
Communications Act of 1934, as amended, which vests 
authority in the Federal Communications Commission to 
issue licenses for radio stations when it is found that the 
public interest, convenience or necessity would be served 
thereby, and to require the painting and/or illumination of 
radio towers if and when in its judgment such towers con- 
stitute, or there is a reasonable possibility that they may 
constitute, a menace to air navigation. 
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(b) The purpose of the rules in this part is to prescribe 
certain procedures and standards with respect to the Com- 
mission's consideration of proposed antenna structures which 
will serve as a guide to persons intending to apply for radio 
station licenses. The standards were worked out in conjunc- 
tion with the Civil Aeronautics Administration (now the 
Federal Aviation Agency), the Department of Defense and 
other Government agencies. 


17.4. Commission consideration of proposed antenna 
structure with respect to possible hazard to air navigation. - 
(a) All applications which in the light of the criteria set forth 
below require aeronautical study will be referred by the 
Commission through appropriate channels to the Airspace 
Subcommittee of the Air Coordinating Committee for its 
recommendation, 


(b) All applications which do not require special aero- 
nautical study in view of the criteria set forth below will be 
deemed not to involve a hazard to air navigation and will be 
considered by the Commission without reference to the Air- 
space Subcommittee of the Air Coordinating Committee. 


(c) Whenever a recommendation for approval of any 
application that has been submitted to the Airspace Sub- 
committee of the Air Coordinating Committee has been re- 
ceived from that Committee, the applications will be deemed 
not to involve a hazard to air navigation and will be 
processed by the Commission accordingly. 


(d) Whenever a report recommending denial of any ap- 
plication or any report which indicates a lack of agreement 
among the members of the Airspace Subcommittee of the 
Air Coordinating Committee has been received from that 
Committee, the applicant will be so advised and the Com- 
mission will take such further action as might be appropriate. 


Federal Aviation Agency Rules 


77.17. Form and time of notice. 


(a) Each person who is required to notify the Adminis- 
trator under this sub-part shall send three executed copies 
of Form FAA-117, "Notice of Proposed Construction or 
Alteration," to the Chief, Air Traffic Division, of the 
nearest regional office of the FAA, or to the Chief, Airspace 
Utilization Division, Federal Aviation Agency, Washington 25, 
D.C. 
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(b) The notice must be submitted at least 30 days 
before the earlier of the following dates: 


(1) The date the proposed construction or alteration 
is to begin. 


(2) The date an application for a construction permit 
is to be filed. 


However, a notice relating to proposed construction or 
alteration that is subject to the licensing requirements of 
the Federal Communications Act may be sent to the FAA 
at the same time the application for construction is filed 
with the Federal Communications Commission. 
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No. 17,730 


MAY BROADCASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FRONTIER BROADCASTING COMPANY, 
Intervenor. 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER OF THE FEDERAL COMMUNI- 
CATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal filed pursuant to Section 402(b) (6) of 
the Communications Act of 1934, as amended, 47 U.S.C. 402(b) (6), 
and Section 10 of the Administrative Procedure Act, 5 U.S.C. 1009, 
from a Memorandum Opinion and Order of the Federal Communications 
Commission adopted February 13, 1963, and released February 19, 1963 
(R. 196-199). The order (1) granted an application filed by Frontier 
Broadcasting Company (Frontier) for a construction permit for a new 
television broadcast station to operate on Channel 3 in Sterling, 
Colorado, and (2) denied May Broadcasting Company’s (May) “Petition 
to Show Cause, or (Alternatively) to Deny Application Without Preju- 


dice to Specifying a Different Site." It is believed that a more 


complete and less argumentative statement of the background of the 


ae ee 
case than that contained in appellant's brief will be helpful to 
the Court. 

May Broadcasting Company is the licensee of television 
station KMTV, on Channel 3, Omaha, Nebraska. On February 16, 
1962, Frontier Broadcasting Company filed an application for a 
construction permit for a new television station to operate on 
Channel 3 in Sterling, Colorado (R. 1-56). The proposed site for 
its transmitter was to be approximately 9.3 miles east of Sterling 
(R. 22). 

On November 14, 1962, May filed a pre-grant petition to 
deny the pending Frontier application (R. 129-148), arguing that 
the proposed operation of Frontier from the transmitter site east 
of Sterling, would prejudice May's plans to relocate its trans- 
mitter site from Omaha proper to an area approximately 15 miles 


west of Omaha, toward Fremont, Nebraska (R. 136). The Commission's 


rules require a 190 mile separation between stations on Channel 3 


in the area concerned , and, although Sterling and Omaha are 
approximately 372 miles apart (R. 160), so that there is no direct 
conflict between stations on the same channel in these two cities, 
May pointed out that the Commission had, on November 8, 1962, 


assigned Channel*3 at Lexington, Nebraska, for educational 


7 Section 3.609 of the Commission's rules, 47 CFR 3.609, divides 
the United States into three zones for the allocation of television 
channels and the licensing of television stations. These zones com- 
prise areas with different population densities and different propa- 
gation characteristics. Section 3.610 of the Commission's rules, 

47 CFR 3.610, provides standards for the geographical separation of 
stations on the same channel, the separations varying from zone to 
zone. The cities involved here are all in Zone II, in which there 
must be a separation of 190 miles from stations on Channel 3. Under 
Section 3.611(b) of the Rules, 47 CFR 3.611(b), station (cont'd) 
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2/ 
use. Lexington is approximately midway between Omaha and Sterling. 


May stated that the location of the Frontier antenna at the proposed 


site to the east of Sterling (and toward Lexington) would require a 


station at Lexington to locate its site to the east of Lexington 


(and toward Omaha), and would thus prevent May from moving its an- 
tenna tower to a contemplated site west of Omaha. 

May stated that it, along with the other two Omaha tele- 
vision stations, was seeking Federal Aviation Agency approval of a 
site for a tall tower from which all three Omaha stations could 
operate. May further claimed that the only practical site for 
such a joint tower was at Fremont (R. 132-133), and that the three 
stations in Omaha had spent a great deal of time and money in their 
efforts to obtain a joint tower (R. 135). May indicated that while 
a study of the proposed Fremont site had been underway for over a 
year and a half, it considered it "pointless" to file formal appli- 
cation with the Commission for relocation of its transmitter site 
until initial action was taken on its pending application by the 
Federal Aviation Agency (R. 138). 
T/ (cont'd) separations are measured between transmitter sites where 
sites are already authorized or proposed. Where a transmitter site 
is not available for use as a reference point, the coordinates of the 
community are used. 


2/ In the Matter of Amendment_of Section 3.606, Table of Assignments, 
Television Broadcast Stations (Superior, Kearney, Albion, and Terry- 


town, Nebraska, and Others), Docket No. 13860, 24 Pike & Fischer, 
RoR LS71. 
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May requested the Commission either to direct Frontier 
to show cause why it should not specify a site 8-10 miles west of 
Sterling, Colorado, or, in the alternative, to deny Frontier's appli- 
cation without prejudice to the applicant specifying a new site (R. 138- 
140). 

Frontier filed an Opposition to May's petition to deny 
on December 4, 1962 (R. 155-180). Frontier contended that the 
Commission lacked the authority to issue the suggested show cause 
order (R. 156-157), that May's petition to deny was untimely and pro- 
cedurally defective as a petition to deny filed pursuant to Section 
309(d) of the Communications Act, 47 U.S.C. 309(d), and Section 
1.359(i) of the Commission's Rules, 47 CFR 1.359(i) (R. 158-162), and 
that, in any event, May could not be a "party in interest" since it 
had no more than a remote and contingent interest in the Frontier 
application (R. 162-164). In addition to maintaining that the public 
interest required a grant of its application as proposed, Frontier 
urged that any problem May might have at such time as it might seek 


to move its transmitter would arise from the plans of the educators 


to locate their tower east of Lexington, and not from Frontier's 


existing application (R. 168-170). 

The Nebraska Council for Educational Television (NCET) 
also filed a statement in response to the May petition to deny 
(R. 181-186). The NCET stated that the site to the southwest of 
Lexington which May had suggested it would seek in order to protect 
May*s contemplated site, was"unacceptable” and contrary to the public 


interest because it would deprive residents in the southeastern part 
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of Nebraska of the educational signal (R. 184-185). The NCET 
otherwise took no position on what the commercial stations should do. 

By a Memorandum Opinion and Order released on February 19, 
1963 (R. 196-199), the Commission concluded that May's interest was 
remote and speculative, and that May accordingly was not a “party 
in interest" within the meaning of Section 309(d) of the Commnica- 
tions Act (R. 197, para. 4). The Commission further concluded that 
the establishment of the proposed Sterling station should not be 
delayed simply to protect May's presently remote interest since, if 
May's tower proposal should subsequently appear decsibic: and in 
the public interest, there were adequate means at the Commission's 
disposal to effectuate such a plan (R. 198 


The Commission also noted that as a result of the assign- 


ment of Channel 3 at Lexington, the Frontier proposed site failed to 


meet the minimum co-channel mileage separation requirement of Section 
3.610 of the Rules, 47 CFR 3.610, when measured to the reference 
point of Lexington itself. However, since the proposed applicant 

for Channel 3 at Lexington had made it clear that it would wish to 
locate to the southeast of Lexington (away from Sterling), and there 
would then be no mileage problem measuring from antenna site to 
antenna site, the Commission waived the mileage deficiency (R. 198, 
para. 7). Finding no other questions to be present, and that a grant 


would be in the public interest, convenience and necessity, the 


ae 


3/ 
Commission granted Frontier's application (R. 199, para. 8). 


3/7 On June 14, 1963, Frontier filed an application for modification 
of its construction permit to move its authorized transmitter site 
to a site approximately 9.7 miles east southeast of Sterling. By 
order of August 27, 1963, this Court denied a motion by appellant to 
hold the present case in abeyance pending a decision by the Commis- 
sion on Frontier's application for change of its transmitter site. 
By Memorandum Opinion and Order released August 12, 1963, the Com- 
mission granted Frontier's application. May filed a Notice of 


Appeal from that decision on September 19, 1963, May Broadcastin 
Company v. Federal Communications Commission, Case No. 18,133. 
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SUMMARY OF ARGUMENT 


i 


The Commission properly determined that appellant's in- 
terest in the Frontier application was remote and speculative, and 
that appellant was not a party in interest within the meaning of 
47 U.S.C. 309(d) (1). 

A party in interest entitled to file a pre-grant peti- 
tion to deny under Section 309(d) of the Communications Act, is 
identical with the same person “aggrieved or whose tatancets are 
adversely affected" by a Commission order who is entitled to seek 
judicial review under 47 U.S.C. 402(b)(6). Metropolitan Television 
Co. v. Federal Communications Commission, 95 U.S. App. D.C. 326, 
221 F.2d 879; Philco Corporation v. Federal Communications Commis- 
Sion, 103 U.S. App. D.C. 278 257 F.2d 656, cert. den. 358 U.S. 946. 
A direct and substantial injury from the action complained of is 


required to constitute aggrievement under this and similar statutory 


provisions. National Broadcasting Co., Inc. OA v. Federal Com- 


munications Commission, 76 U.S. App. D.C. 238, 132 F.2d 545, aff'd, 
319 U.S. 239; National Coal Association v. Federal Power Commission, 
89 U.S. App. D.C. 135, 191 F.2d 462. 

Appellant's claim of injury from the grant of Frontier's 
application to move its antenna was based upon an slveved impediment 
to an application appellant had not yet filed for a change in its 
antenna site. This claim was too remote and conjectural to confer 
standing, since it was the equivalent of a claim of a right to con- 


temporaneous consideration of a late-filed application. See Yankee 
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Network Inc., v- Federal Commmications Commission, 71 App. D.C. h ka ee 
107 F.2d 212; KFAB Broadcasting Co. v. Federal Communications Commis- 
sion, 85 U.S. App. D.C. 160, 177 F.2d 40; Federal Broadcastinz System 
v. Federal Communications Commission; 96 U.S. App. D.C. 260, 225 F.2d 
560, cert. den. 350 U.S. 923. 

Appellant's position is in no way enhanced by its pending 
request for Federal Aviation Agency approval of its proposed site. 
A prior filing with the Federal Aviation Agency is not a prerequisite 
to the processing of an application by the Commission, and May's 
failure to file an application with the Commission was solely the 
product of its own judgment. In this situation, the request for 
Federal Aviation Agency approval cannot be deemed to give appellant 


the status @ an applicant before the Commission. 


II. 

Even if appellant had standing before the Commission, the 
record amply supports the Commission's determination not to designate 
the Frontier application for hearing, or hold it in abeyance pending 
the possible filing of an application by appellant. The Commission 
has wide latitude in determining the order of its business. It did 
not abuse its discretion in making a grant where the sole objection 
was on the basis of an application which had not been, and might 
never be, filed. Federal Communications Commission v. WJR, The 


Goodwill Station, Inc., 337 U.S. 265; see also Coastal Bend Tele- 


vision Co. v. Federal Communications Commission, 9g U.S. App. D.C. 


251, 234 F.2d 686. 


Should May eventually file an application which conflicts 
with the transmitter site to be utilized by the educators in Lexing- 
ton, the Commission has the power to waive its minimum mileage separa- 


tion rules. Thus, the Commission's decision to grant the Frontier 


application has not foreclosed a solution to May's. suggested problem 


if the problem should arise. On the basis of the record before it, 
the Commission rightly determined that a grant to Frontier was in the 


public interest. 
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ARGUMENT 


THE COMMISSION CORRECTLY DETERMINED THAT 
APPELLANT’S INTEREST IN THE FRONTIER AP- 
PLICATION WAS REMOTE AND SPECULATIVE AND 
THAT APPELLANT WAS NOT A PARTY IN INTEREST. 

The key question in this case is the Commission's deter- 
mination (R. 196-199) that May was not a "party in interest" to the 
Frontier application within the meaning of Section 309(d)(1) of the 
Communications Act, 47 U.S.C. scare because its only interest 
was remote and speculative. Since Section 309(d)(2) requires that 
a petition to deny “contain specific allegations of fact sufficient 
to show that the petitioner is a party in interest,” the petition 
was properly dismissed if it did not meet this standard. And, of 
course, May would similarly then lack standing to seek review of 
the grant to Frontier, and the appeal should be dismissed to the ex- 
tent it seeks such review. Southwestern Publishing Co. v. Federal 
Communications Commission, 100 U.S. App. D.C. 251, 243 F.2d 829; 
KFAB Broadcasting Co. v. Federal Communications Commission, 85 U.S. 
App. D.C. 160, 177 F.2d 40. We believe that the Commission was 
clearly correct in holding that in the circumstances of this case 
May could not base a claim of standing upon an application which 
had not yet been filed. 

At the outset, we note our agreement with May (May Br. 12) 
that the "party in interest" who may file a pre-grant petition to 


4/ Sections 309(d)(1) and (2), and pertinent parts of Section 309(e) 
are set forth in the Appendix, infra.. 
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deny under Section 309(d)(1) is identical with the same person “ag- 
grieved or whose interests are adversely affected” by a Commission 
order who may seek judicial review under Section 402 (b) (6) of the 
Act, 47 U.S.C. 402(b) (6). Section 309(d)(1), enacted in 1960 (74 


Stat. 889), replaced a procedure for the filing of protests by 


parties in interest after the grant of an application without hearing, 
S/ 


contained in the former Section 309(c) of the Act. It had been well 
established that standing to protest the grant of an application 
under Section 309(c) was indistinguishable from standing to appeal 
under Section 402(b), Metropolitan Television Co: v. Federal Com- 
munications Commission, 95 U.S. App. D.C. 326, 327, 221 F.2d 879, 
880; Philco Corporation v. Federal Communications Commission, 103 
U.S. App. D.C. 278, 280, 257 F.2d 656, 658, cert. den. 358 U.S. 946, 
and there is no reason to read “party in interest" differently in 
Section 309(d)(1). Thus, although Section 309 (a) (1) is relatively 
new, the standard to be applied in determining who is a party in in- 
terest under that provision is the same standard applied in construing 
the other statutes. 

It has been consistently held that a direct and substantial 
injury from the action complained of is required to constitute ag- 
grievement under these and similar statutory RO eit National 
Broadcasting Co., Inc. (KOA) v. Federal Communications Commission, 

76 U.S. App. D.C. 238, 132 F.2d 545, aff'd, 319 U.S. 239; National 
Coal Association v. Federal Power Commission, 89 U.S. App. D.C. 135., 
57 Section 309(c) was enacted in 1952, 66 Stat. 715, and was amended 
in 1954, 68 Stat. 35, and 1956, 70 Stat. 3. See House Rept. No. 
1800, 86th Cong., 2d Sess., on S. 1898, pp. 9-14; explaining the 


reasons for the adoption of a pre-grant objection procedure. 
6/ Congress, in enacting the former protest provision of Section (cont'd) 
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138, 191 F.2d 462, 465; United States Cane Sugar Refiners’ Associa- 
tion v. McNutt, 138 F.2d 116 (C.A.2, 1943). As this Court stated 


in the National Broadcasting Co. case, supra, where there was a 
claim of substantial modification of the appellant's license, (76 
U.S. App. D.C. at 241, 132 F.2d at 548): 


Presumably by the decision in the Sanders case the 
Supreme Court intended that the financial injury 
must be something more than nominal or highly 
speculative. It seems not unreasonable to read 

the opinion as requiring by implication that there 
be probable injury of a substantial character. 

So much by way of limitation seems necessary to pre- 
vent vindication of the public interest from turning 
into mass appeals by the industry at large, with 
resulting hopeless clogging of the administrative 
process by judicial review. 7/ 


6/ (cont'd) 309(c), made clear that it was concerned with the 


substantiality of the interest of the protestant. The Senate 
Committee on Interstate Commerce thus stated (Senate Report 
No. 44, 82nd Cong., ist Sess., on S. 658, p. 8): 


Fear has been expressed that use of “parties in 
interest" might make possible intervention into 
proceedings by a host of parties who have no 
legitimate interest but solely with the purpose 
of delaying license grants which properly should 
be made. The Committee does not so construe the 
term "party in interest;" “parties in interest" 
because of electrical interference are fixed and 
defined by the Supreme Court decision in the KOA 
ease (319 U.S. 239) and the Commission's rules 
and regulations; “parties in interest” from an 
economic standpoint are defined by the Supreme 
Court decision in the Sanders case, (309 U.S. 
470). 


7/ The Court?s reference was to Federal Communications Com- 
mission v. Sanders Brothers Radio Station, 309 U.S. 470, 
holding that competitive financial injury to an existing 
station conferred standing to appeal, but that such injury 
was not a factor to be considered by the Commission in 
determining whether to approve a new grant unless it would 
adversely affect service to the public. 


Pree ae 

May's claim of injury here is clearly too remote and con- 
jectural to confer standing upon it. The claim is of an adverse 
effect upon an application which May has not yet filed, and may 
never file. Whatever the situation might be if May had filed an 
application to move its transmitter site west of Omaha, its failure 
to submit such an application to the Commission prevents it from 
having any direct and substantial interest in Frontier's transmitter 
site. May is claiming the right of an aupliicenk without being one. 
For, May in substance is claiming a right to comparative considera- 
tion of the merits of Frontier's application and May's proposal -- 


on the ground that they would be mutually exclusive. But this Court 


has uniformly required such a claim to be based upon a pending ap- 


plication. 

Thus, in Yankee Network, Inc. v. Federal Communications 
Commission, 71 App. D.C. 11, 107 F.2d 212, and KFAB Broadcasting Co. 
v. Federal Communications Commission, 85 U.S. App. D.C. 160, 177 F.2d 
40, the Court held that an application filed aren the grant of 
another application with which it would be mutually exclusive was not 
entitled to comparative consideration. And, in Federal Broadcasting 
System v. Federal Communications Commission, 96 U.S. App. D.C. 260, 
265-268, 225 F.2d 560, 566-568, cert. den. 350 U.S. 923, this prin- 
ciple was specifically applied where a late-filing applicant claimed 
that it had intended to file an application for the channel in question, 
but had been prevented from completing its technical data by dif- 
ficulty in obtaining a suitable antenna site. The Court stated in 
response to this argument (96 U.S. App. D.C. at 267, 225 F.2d at 567), 
"The Commission was hardly compelled to wait for the resolution of 


this obstacle, even assuming that it knew of it." Essentially the 
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same principle has been applied by this Court in holding that a 
person who has filed an application in violation of existing rules, 
which cannot be granted unless the rules are changed, is not aggrieved 


or adversely affected by the grant of another application which would 


cause interference to its proposal. Pittsburgh Radio Supply House v. 


Federal Commmications Commission, 69 App. D.C. 22, 98 F.2d 303. The 


el 


possibility of conflict is too remote. 


Appellant May is in no better position here than the ap- 
8/ 
pellants in the cases cited above. Its interest is equally remote 


and conjectural. Nor can May validly claim that its request to the 
Federal Aviation Agency for airspace clearance distinguishes its 

ease. For, the filing of the request with the Federal Aviation 
Agency in no way explains the failure to file an application with 

the Federal Commmications Commission. As May itself apparently 
recognizes (Br. 14-15), its decision to withhold the filing of an. 
application with the Commission (the only agency which could authorize 
its antenna move) was based upon its own “election,” and not upon 


any rule of either agency. The Federal Aviation Agency rules on 


8/ While it is correct, as May urges (Br. 15-16), that a person may 
be a party in interest to object to the grant of an application 
without himself being an applicant, the result obviously depends 
upon the nature of the claimed injury. In Clarksburg Publishing Co. v. 
Federal Commmications Commission, 96 U.S. App. D.C. 211, 225 F.2d 
511, and Philco Corporation v. Federal Communications Commission, 

103 U.S. App. D.C. 278, 257 F.2d 656, cert. den. 358 U.S. 946, the 
claim of standing was based upon competitive injury to an existing 
non-broadcast business enterprise, and not, as here, upon an alleged 
impediment to the grant of an application to be filed in the future. 
It may also be noted here that May’s situation is unlike that of a 
party who seeks review of a Commission decision not to allocate a 
television channel to a community in which the party seeks to apply. 
Standing in such cases has never been challenged by the Commission. 
See Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 
342, 210 F.2d 24. 
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notice of construction affecting navigable airspace (14 CFR 77.1, 


et seq.) permit the filing of such notice simultaneously with the 


filing of an application for a construction permit with the Commis- 
9/ 


sion, and no Commission rule, notice or decision makes approval 


by the Federal Aviation Agency a prerequisite to either the filing 
10/ 
of an application, or its processing, by the Commission. Thus, 


even assuming that the well established rule applicable to late-filed 
applications might not apply if any Government agency rule prohibited 
the filing of an application with the Commission until the Federal 
Aviation Agency had acted—a situation in which it could be urged 
that the filing of a notice with the latter agency should be deemed 
to give the party the status of an applicant before the Commission— 
that situation is not present here. 

That May's interest is remote in the most practical sense 
is clear. It may never file an application to move its site, whether 
9/ Section 77.17(b), 14 CFR (Jan. 1, 1963) 77.17(b), provides: 

"The notice must be submitted at least 30 days 

before the earlier of the following dates: 
(1) The date the proposed construction 
or alteration is to begin. 
(2) The date an application for a con- 
struction permit is to be filed. 
However, a notice relating to proposed. construction 
or alteration that is subject to the licensing re- 
quirements of the Federal Communications Act may ‘be 
sent to the FAA at the same time the application 
for construction is filed with the Federal Communi- 
cations Commission.” 
10/ May correctly states (Br. 14) that the Commission will not 
take final action until the Federal Aviation Agency has made a 


determination; it incorrectly states (Br. 16) that prior action 
(cont? d) 
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or not it secures the approval of the Federal Aviation Agency. It 
may change its mind as to the desirability of the site, it may not 


reach final agreement with the other two Omaha stations with which 
1l/ 


it states it intends to share the new tower, it may find itlacks 
sufficient funds to proceed, or other difficulties may develop. 

And, of course, the remoteness of the anticipated injury from the 
grant to Frontier is further heightened by the intervening inde- 
pendent judgment of the prospective educational applicant for Channel 
3 in Lexington to build at the site which May asserts will prohibit 

a move by it. See (R. 184) the statement of the Nebraska Council 

for Educational Television, that: 


It is in the light of these factors that NCET’s 
comments to KMTV*s pleading must be made. If KMIV's 
pleading were granted, and Frontier required to locate 
10 miles west of Sterling, a Lexington Channel 3 site, 
in order to protect the proposed Omaha antenna farm 
would have to be southwest of Lexington and still 
further west of Kearney, thereby opening still wider 
the gap between the Lexington and Lincoln Grade B con- 
tours and depriving still more of the residents of 
southeast Nebraska of Grade B educational television 
service, while at the same time increasing overlap 
between Channel 3 and the proposed North Platte 
educational station to no good purpose. For this 
reason, the Channel 3 site west of Lexington would 
be unacceptable to NCET, and would, it is respectfully 


10/ (cont'd) by the Federal Aviation Agency is a prerequisite to 
the processing of an application by the Commission. See affidavit 
of Samuel Saady, sworn to October y, 1963, in the Appendix, 
infra, The Commissiondoes consider other aspects of a proposal 
petore it even though the air hazard question remains and, if ap- 
pellant is correct in its claim of mutual exclusivity, could have 
instituted a hearing on the application of May and Frontier with 
air hazard one of the issues. 

1l/ These stations have not objected to the grant to Frontier. 
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submitted, be contrary to the public interest. NCET 
cannot, by a failure to point this out, seem to ac- 
quiesce in the full scope of KMIV's preposal. 
This case presents no occasion for departing from the established 
rule that a claim of possible future prejudice to an unfiled appli- 


cation does not confer standing. 


The cases relied upon by May (Br. 16) do not support its 


position. Every one of them involved a claim of direct economic 
injury. None of them suggests a lessening of the requirement ofa 
substantial adverse affect as a direct result of the agency's action, 
which the courts have uniformly insisted upon in construing statutes 
similar to Section sey Appellant May has not met that require- 


ment. 


12/ See, e.g., Singer & Sons v. Union Pacific R. Co., 311 U.S. 295; 
Western Pacific v. Southern Pacific Co., 284 U.S. 47; United States 
v. Public Utilities Commission, 80 U.S. App. D.C., 227, 151 F.2d 609. 
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THE POSSIBILITY THAT APPELLANT MAY FILE A 
FUTURE APPLICATION TO MOVE ITS ANTENNA SITE 


FUTURE APPLICALLUN 2 een 


‘DID NOT WARRANT A HEARING ON FRONTIER'S AP- 


[ID NOT WARRANL 4. 


PLICATION. 


Appellant urges (Br. 21-27) that it raised public interest 


issues which required the Commission to designate the Frontier appli- 
eation for hearing pursuant to Section 309(d) and (e) of the Communi- 
cations Act, 47 U.S.C. 309(d) and (e). But it is clear that none 
of the matters referred to in fact presented any substantial question 
of whether a grant to Frontier was in the public interest. 

Appellant claims first (Br. 21-22) that a grant of the 
Frontier application would require the educational station in 
Lexington to use a site some distance from Lexington, which would 
cost more than a lower tower in Lexington itself. The short answer 
to this eee as we pointed out, supra, P- 16 , that the 
Nebraska Council 'on Educational Television does not object to Frontie 
site east of Sterling and has stated that it desires a site to the 
southeast of Lexington without regard to Frontier*s move (R. 184). 

Frontier further urges (Br. 23-27) that it presented 
facts to show that the optimum use of Channel 3 in the three communi- 
ties of Sterling, Lexington and Omaha, can be made only if Frontier's 
application te move east of Sterling is denied, and that this entire 
problem had to be determined in a hearing on the Frontier applica- 
tion. This argument, however, has in it the same weakness as May’s 
[3/ The contention that this added cost, not in itself a public in- 
terest factor, “could well spell the difference between that assign- 


ment being used and its not being used by the educators,” is simply 
appellant*s conjecture, unsupported by any factual allegation. 


a ee 

claim of standing, discussed in Point I of our brief. It fails 

take due account of the fact that May is asserting the force of 

siderations which can only be brought to life by an application i 

has not chosen to file. The Commission reasonably determined (R. 

196-199) that it should not set Frontier's application for hearing 

to resolve a problem which might never arise; and whose creation 

depends entirely upon the judgment of May. Since May, for any number 

of reasons, might never apply for the site which it says it intends 

to apply for, a hearing on Frontier's application could well be a 

purposeless delay of a valid grant. This delay in bringing service 

to Sterling was hardly warranted in the circumstances of this a as 
The wide discretion of the Commission to determine the 

order of its business is clear. Communications Act, Section 4(i), 

47 U.S.C. 154(i). It has been specifically sustained by the courts 

in the very type of situation presented here, i.e., where a party 

who does not have an application that can be acted’ upon attempts to 

insist that another application be held up or denied because of 


potential future conflict. Federal Communications Commission v. 


WIR, The Goodwill Station, Inc., 337 U.S. 265, 269, 272; see also 


Coastal Bend Television Co. v. Federal Communications Commission, 


14/ While appellant relies (Br. 24) upon Wometco Enterprises, Inc. 
v. Federal Communications Commission, __U.S. App. D.C. ___, 314 
F.2d 266, its reliance is misplaced. Wometco involved a claim 
that proposed transmitter site moves were inherently not in the 
public interest because the applicants were moving into a heavily 
served area and ignoring the needs of another, underserved area, 
to which, the appellant contended, they should have moved. The 
case did not involve a claim to comparative consideration of an 
application which the appellant could have, but had not, filed 
with the Commission. 
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98 U.S. App. D.C. 251, 234 F.2d 686. May’s argument is no different 
from the argument rejected by this Court and the Supreme Court in 

the WJR case, where WJR asked that an application for a new station 
be set for hearing or held in abeyance until the Commission should 
conclude a rule making proceeding in which the Commission was con- 
sidering a change in its rules which would have permitted WJR to seek 
increased power. WJR feared (as does May here) that a grant of the 
other application might prejudice its application if the rules should 
be modified. The Supreme Court rejected its argument that it was 

an abuse of discretion for the Commission to make the grant, stating 
(337 U.S. at 272): 


At the outset we note our complete agreement 
with the Court of Appeals that the Commission was 
under no duty to WIR to postpone final action on 
the Coastal Plains permit until it had disposed 
of the clear channel proceeding. As the court 
pointed out, WJR had no vested right in the “sup- 
posititious eventualities” that the Commission at 
some indeterminate time might modify its rules 
governing clear channel stations. Furthermore, 
the judicial regulation of an administrative docket 
sought by WIR “would require [the Court of Appeals] 
to direct the order in which the Commission shall 
consider its cases.” And this, as the court said, 
it "eannot do.” 174 F.2d at 231. “Only Congress 
nould eonfer such a priority.” Fedesal Communica- 
tions Commission v. Pottsville Broadcasting Ce., 
309 U.S. 134, 145. 


Viewed from a somewhat different perspective, May’s claim 
is an indirect attack upon the Commission's rule precluding compara- 


15/ 
tive consideration of late-filed applications. If May*s application 


15/ See Sections 1.106(a) and (b), 1-355 (e), 1-361(c), 47 CFR 1.106 
(a) and (b), 1.355(e), 1.361(c). The Commission's power to adopt 
cont'd) 
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is actually mutually exclusive with Frontier's application @nd this 


is the basis of May's entire case), the grant to Frontier will con- 


cededly preclude May from filing (absent a waiver)... May states 


that the grant cannot validly be made without considering the ef- 
fect on its proposed application. If it were correct in this argu- 
ment, the rule would be deprived of any effect to cut off later 
applicants, so long as they have announced their intention to file, 
however uncertain they may be as to the date. Such a result would, 
of course, nullify the cut-off rule. 

Finally, it may be noted that the Commission, as it 
stated (R. 198, para. 7), has the power to waive its minimum mile- 
age separation rule if May should eventually file an application 
which seeks a site which is desirable in the public. interest but 
too close to the antenna of a Lexington educational’ station. While 
a waiver is, of course, not a matter of right, the important point 
is that the decision to proceed with the Frontier grant has not 
foreclosed a solution to the problem if it should arise. The Frontier 
grant is in the public interest upon the basis of the present record. 
May would have it denied on the ground that a future conjectural 
development may change the record. The Commission rightly determined 
to act in the light of the existing circumstances, with due note of 
its power to accommodate future developments. 

15/ (cont'd) such "cut-off" rules, and their reasonableness, have 
been sustained by this Court. Ranger v. Federal Communications 
Commission, 111 U.S. App. D.C. 44, 294 F.2d 240; Century Broad- 


casting Corp. v. Federal Communications Commission, : U.S. 
App. D.C. >» 310 F.2d 864. 


CONCLUSION 


For the foregoing reasons, the appeal should be dis- 
missed to the extent it seeks review of the grant of Frontier's 
application, and the Commission's order should otherwise be 
affirmed. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


HOWARD J. BRAUN, 
Counsel. 
Federal Communications Commission 


October 7, 1963 
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APPENDIX 


STATUTES INVOLVED 


Communications Act of 1934, as amended (47 U.S.C. 151 et seq.). 


Sec. 309(d)(1) Any party in interest may file with the Commis- 
sion a petition to deny any application (whether as originally 
filed or as amended) to which subsection (b) of this section 
applies at any time prior to the day of Commission grant thereof 
without hearing or the day of formal designation thereof for 
hearing; except that with respect to any classification of ap- 
plications, the Commission from time to time by rule may specify 
a shorter period (no less than thirty days following the issuance 
of public notice by the Commission of the acceptance for filing 
of such application or of any substantial amendment thereof) , 
which shorter period shall be reasonably related to the time 
when the applications would normally be reached for processing. 
The petitioner shall serve a copy of such petition on the ap- 
plicant. The petition shall contain specific allegations of 
fact sufficient to show that the petitioner is a party in 
interest and that a grant of the application would be prima 
facie inconsistent with subsection (a). Such allegations of 
fact shall, except for those of which official notice may be 
taken, be supported by affidavit of a person or, persons with per- 
sonal knowledge thereof. The applicant shall be given the oppor- 
tunity to file a reply in which allegations of fact or denials 
thereof shall similarly be supported by affidavit. 


(2) If the Commission finds on the basis of the application, 
the pleadings filed, or other matters which it may officially 
notice that there are no substantial and material questions of 
fact and that a grant of the application would be consistent 
with subsection (a), it shall make the grant, deny the petition, 
and issue a concise statement of the reasons for denying the 
petition, which statement shall dispose of all substantial issues 
raised by the petition. If a substantial and material question 
of fact is presented or if the Commission for any reason is 
unable to find that grant of the application would be consis- 
tent with subsection (a), it shall proceed as provided in sub- 
section (e). 


Sec.309(e) If, in the case of any application to which subsection 
(a) of this section applies, a substantial and material question 
of fact is presented or the Commission for any reason is unable 
to make the finding specified in such subsection, it shall 
formally designate the application for hearing on the ground or 
reasons then obtaining and shall forthwith notify the applicant 
and all other known parties in interest of such action and the 
grounds and reasons therefor, specifying with particularity the 
matters and things in issue but not including issues or require- 
ments phrased generally. . .. 
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AFFIDAVIT 


City of Washington ) 
District of Columbia ss:) 


Samuel L. Saady, being first duly sworn on oath, deposes and says 
that: 

1. I am Chief of the Television Applications Branch, 
Broadcast Facilities Division, of the Broadcast Bureau, Federal 
Communications Commission. In this capacity I have the responsi- 
bility for processing all applications for (a) construction 
permits for new television broadcast stations; (b) licenses to 
cover construction for television stations; (c) modifications 
of existing television broadcasting facilities; and (d) all 
television auxiliary services. These applications are processed 
in order to determine whether they comply with the Communications 
Act and the Commission's Rules and regulations, and whether the 
applicants are legally, technically, financially and otherwise 
qualified to construct, own and operate the proposed facilities. 

2. The determinations referred to above require a 
determination in each case on whether the proposed antenna struc- 
ture will constitute a hazard to air navigation. The Commission 
relies on the Federal Aviation Agency for an initial determination 
as to whether the proposed antenna structure would constitute a 
hazard to air navigation. 

3. It is the normal practice in the Television Branch to 


process the applications as they are received, without regard as to 
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whether FAA clearance has been obtained. If an application presents 
no other problems after processing has been completed, final action 
will be deferred pending action by the FAA. If an application re- 
quires a hearing for any reason and there has not yet been FAA 
action, the application is set for hearing, including an issue on 


air hazard. 


Samuel L. Saady 


Sworn to and subscribed before me this 


4th day of October, 1963. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as agreed to by the parties ina 


stipulation approved by the Court on May 7, 1963, are set forth in 


Brief for Appellant, p. (i). 


(43) 
INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL COUNTER-STATEMENT . 
COUNTER-STATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT 
ARGUMENT 5. sos ee he, eS ew ee 

I. Appellant KMTV Is Not a Person Aggrieved, or 

Whose Interests Are Adversely Affected by the 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17, 730 


MAY BROADCASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee, 


FRONTIER BROADCASTING COMPANY, 
Intervenor. 


On Appeal from a Memorandum Opinion and Order of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


JURISDICTIONAL COUNTER-STATEMENT 


Appellant May Broadcasting Company invokes the jurisdiction 
of this Court under Section 402(b)(6) of the Communications Act of 
1934, as amended (47 U.S.C. §402(b)(6)) and Section 10 of the Adminis- 
trative Procedure Act (5 U.S.C. §1009). Since, however, Appellant 


is not a person who is aggrieved or whose interests are adversely 


affected, it is not a party in interest and this Court is without juris- 


diction under the above cited Acts. See pp. 13-36, infra. | 
COUNTER-STATEMENT OF THE CASE 


On February 16, 1962, upon the expiration of a then out- 
standing construction permit for a television station assigned to 
Channel 3 at Sterling, Colorado, Frontier Broadcasting Company 
(hereinafter 'Frontier'') promptly filed with the Cémtaaeiea an appli- 
cation for a construction permit for that channel, the transmitter to be 
located 9.3 miles east of Sterling (R. 1-56). 


It is uncontroverted that this Frontier proposal will provide 


Grade B television service to 82, 185 persons in an area of 9, 838 


square miles (R. 165, 178). This area includes Julesburg, Colorado, 
a city which the Commission has recognized should be served by a 
Channel 3 station in Sterling, Educational Reservations in Kansas and 
Nebraska, 24 Pike & Fischer RR 1571, 1575 (1962). Of the total pro- 
posed area, 7,469 square miles populated by 58, 945 persons, i.e. 
72% of the total Grade B coverage,will receive their first Grade B 
service (R. 165-66, 178). 

When the Frontier application for Sterling Channel 3 was 
filed, there was pending before the Commission in Docket No. 13860 
a rule-making proceeding concerning the assignment of channels to 


be reserved for educational purposes in Nebraska. The Commission 


had before it a proposal by the Nebraska Council for Educational Tele- 
vision (hereinafter "NCET") that educational Channel *3 be assigned 
to Kearney, Nebraska, and operated at Bertrand, Nebraska, 25 miles 
southwest of Kearney. Educational Reservations in Kansas and 
Nebraska, 24 Pike & Fischer RR 1571, 1577-78 (1962); "Comments 

of the Nebraska Council for Educational Television, Inc.," filed in 
Docket No. 13860 on January 15, 1962, p. 6n. as This proposal 
was part of a total plan to provide educational television to as much 

of Nebraska's population as possible. Educational Reservations in 
Kansas and Nebraska, supra at 1571-72 (1962). 

Public notice of acceptance for filing of Frontier's Sterling 
application was given on February 27, 1962. One day later, on 
February 28, 1962, appellant May Broadcasting Co., (hereinafter 
"KMTV'"'), licensee of Channel 3 station KMTV in Omaha, Nebraska, 
filed a ''Petition for Relief'' in Docket No. 13860. In that petition, 
KMTV said: 

"To date, since Lexington and/or Oxford [alternative 
proposed sites for educational Channel *3] are 

slightly in excess of 190 miles from the center of 

Omaha, KMTV has interposed no objections to 

proposals that Channel *3 be duplicated in those 

communities, believing that a site to the west of 


those cities could well be found which would none- 
theless accommodate a TV antenna from west of 


1/ A motion is pending to lodge this and two other pleadings in the 
Educational Reservations in Kansas and Nebraska proceeding 
with the Court. Portions of these pleadings are printed in the 


Appendix, supra. 


Omaha. However, within the past few days, an 
application has been filed for Channel 3 in Sterling, 
Colorado, a city 372 miles west of Omaha. That 
applicant proposes a site 9 miles east of Sterling. 
This new development, if mileage separations are 
to be respected, means that Channel *3, if allocated 
to Lexington or Oxford, would have to be used at | 
sites east of those cities in order to protect the 
Sterling application. But, .. . any sites to the 
east of those cities may well preclude the estab- 
lishment of an antenna farm west of Omaha [by 
KMTV] acceptable to the aviation interests. '2/ 


Although thus on actual notice of Frontier's Sterling appli- 
cation one day after it was accepted for filing, KMTV filed no opposi- 
tion to it within the 30 day period prescribed by Section 1.,359(i) of 


3/ 
the Commission's Rules and Regulations. 


Also on February 28, 1962, KMTV was apparently consider- 


ing the possibility of establishing a joint antenna farm, together 
with the two other commercial stations in Omaha. Toward that end, 


it allegedly had been ". . . endeavoring, through informal discussions 


"Petition for Relief," filed by KMTV on February 28, 1962, 
pp. 2-3. See note 1 supra. 


In its Memorandum Opinion and Order granting Frontier's appli- 
cation, the Commission rejected KMTV's petition both for lack 
of standing and on the merits and did not, therefore, consider 
the lack of timeliness and procedural defects of KMTV's peti- 
tion. Frontier Broadcasting Company, 24 Pike & Fischer RR 
1092, 1094 (1963). Arguments Nos. I] and III of the Brief for 
Appellant are, therefore, not relevant to the instant appeal and 
will not be answered by Frontier. Securities and Exchange Com- 


mission v. Chenery Corp., 318 U.S. 80, 87 (1943), followed with- 


out discussion on this point in Securities and Exchange Commission 
v. Chenery Corp., 332 U.S. 194, 196 (1947), cited in Brief for 
Appellant, pp. 11, 18, 19. 


with the SAC base and the Kansas City Airspace authorities, to agree 


upon a ‘compromise site' west of Omaha which would be acceptable to 
4/ 


the aviation interests (military and civilian). " Tt had not at that 


time, however, made a formal request to the FAA for such a joint 
antenna farm, KMTV's Brief eeceaaea 

Neither then nor at any time before or since has KMTV made 
application to the Federal Communications Commission for a permit to 
specify an antenna site either to the west of Omaha or at any other loca- 
tion different from that of its present antenna system. 

No further relevant events occurred until November 8, 1962. 
On that date, the Commission rejected a proposal to move Channel 3 
from Sterling to Cheyenne, Wyoming, noting in its order that to re- 
tain Channel 3 in Sterling would". . . have the beneficial effect of 
providing the northeastern Co’orado area with a first Grade B or better 
service."' Channel Assignment in Sterling, Colorado, 24 Pike & 
Fischer RR 1567, 1568 (1962). 

On the same day, in Docket No. 13860 the Commission as- 
signed educational Channel *3 to Lexington, Nebraska. Educa- 


tional Reservations in Kansas and Nebraska, supra. As can be 


"Petition for Relief, filed by KMTV on February 28, 1963, p. 2. 


Contra, Brief for Appellant, p. 3. Application for air clearance 
was apparently filed with the FAA in July, 1962, more than four 
months later (R. 134). 
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seen from the two maps submitted to the Commission by NCET (''Com- 
ments of the Nebraska Council for Educational Television, Inc., '' filed 
in Docket No. 3860 on January 15, 1962, attached maps designated 
figs. land =, this site represents a substantial compromise on the 
part of NCET. Moving the site west from NCET's Sriedes Kearney, 
Nebraska proposal opens up a section of southeastern Nebraska which 
will be unable to receive educational television. The compromise was 
necessitated by mileage separation requirements from KMTV's 

existing Omaha transmitter location which restricted ". . . location 


of the transmitter to an area about 25 miles southwest of Kearney." 


Educational Reservations in Kansas and Nebraska, supra at 1578. 


On November 14, 1962, seven and one half months after 


Frontier's Sterling application was accepted for filing and after KMTV 


acknowledged actual notice of that application, KMTV for the first time 
7/ 
petitioned the Commission to deny Frontier's Sterling application. 


6/ See note 1 supra. Printed in Appendix, supra. 

7/ KMTV's opposition was styled ''Petition to Show Cause, or 
(Alternatively) to Deny Application without Prejudice to 
Specifying a Different Site. '' Since Commission rules relate 
to show cause order only with respect to permits or licenses, 
Section 1.63, and since KMTV has never cited any other statute 
or authority for this procedure, KMTV's opposition must be 
construed as a petition to deny, the alternative language not- 
withstanding. This same construction was made in Frontier's 
opposition to the KMTV petition (R. 156-57, 158-59). KMTV 
did not object to it in its reply, nor has it at any other time. 


Under Section 1. 359(i) of the Commission's Rules, KMTV's petition 
8/ 
to deny was filed more than six months late. 


In essence, KMTV argued in its petition that, while Sterling is 
372 miles away from Omaha, the Sterling site would, through the ''con- 
necting link"! of Lexington educational Channel *3, "foul up" KMTV's 
Omaha proposal (R. 135-36). It proposed, therefore, that the Commis- 
sion deny Frontier's application, but permit Frontier to locate its trans- 
mitter twenty miles west of the applied for site so as to accommodate 
both KMTV and NCET (R. 139-40). 

On November 14, 1962, KMTV had not filed an application with 
the Commission for a transmitter site change. 

KMTV's proposal was unacceptable to NCET. In its response 
to KMTV's petition to deny, NCET stated: 


"If KMTV's pleading were granted, and Frontier required 
to locate 10 miles west of Sterling, a Lexington Channel 
3 site, in order to protect the proposed Omaha antenna 
farm would have to be southwest of Lexington and still 
further west of Kearney, thereby opening still wider 
the gap between the Lexington and Lincoln Grade B 
contours and depriving still more of the residents of 
southeast Nebraska of Grade B educational television 
service, while at the same time increasing overlap 
between Channel 3 and the proposed North Platte 
educational station to no good purpose. For this rea- 
son, the Channel 3 site west of Lexington would be 
unacceptable to NCET, and would, it is respectfully 
submitted, be contrary to the public interest. NCET 
cannot, by a failure to point this out, seem to acquiesce 
in the full scope of KMTV's proposal."' (R. 184). 


8/ See note 3 supra. 
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It is uncontroverted that the hypothetical alternative site 10 
miles west of Sterling proposed by KMTV would reduce Grade B cover- 
age from 82, 185 persons to 77, 328 persons. It would reduce ''white 
area" service by 16.5%; from 58, 945 persons to 49, 273 persons. It 
would deprive persons in Sedgwick County (Julesburg), Phillips County 
(Holyoke), and Yuma County, Colorado of their first service, as well 
as Deuel County (Chappell), Nebraska. Finally, it would substantially 
increase the overlap between the Sterling station and stations KFBC-TV 
in Cheyenne, Wyoming and KSTF in Scottsbluff, Nebraska, both of which 
are licensed by Frontier (R. 177). See Section 3. 636(a) of the Commis- 
sion's Rules and Regulations. 

In contrast, the joint antenna site west of Omaha, intended to 


be proposed by KMTV, would furnish no "white area'' service, since 


it would carry the services of two stations in addition to KMTV. 


Frontier Broadcasting Co., 24 Pike & Fischer RR 1092, 1094 (1963). 
The record is silent as to whether or not the other two stations in Omaha 
intend to move to the proposed site if its use is denied to KMTV by 

the FAA and FCC. 

Frontier's application was granted by the Commission on 
February 13, 1963. Frontier Broadcasting Co., supra. In its Memoran- 
dum Opinion and Order, while holding that KMTV was nota “party in 
interest and, therefore, without standing, the Commission nonetheless 


considered KMTV's substantive objections. 
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It first noted Frontier's argument that its proposed site would 
provide more white area service than the hypothetical alternative westerly 
site proposed by KMTV, and the NCET comment that it does not want to 
be pushed southwest of Lexington by KMTV, thereby depriving south- 
east Nebraska of educational television. The Commission also noted 
KMTV's argument that its proposed joint antenna, if eventually put 
into service, would provide white area service to the area east, west 
and south of Omaha. With respect to KMTV's argument, however, 
the Commission found that". . . if the joint tower is established by 
the other two Omaha stations they will serve this same area and thus 
effectively eliminate the white areas.'' Id. at 1094. 

The Commission concluded that, in light of the arguments 
and comments presented, "May's objections have, at least poten- 
tially, some real'substance. However, this whole problem was con- 


sidered by the Commission when it assigned Channel *3 to Lexing- 


ton." Ibid. 


The Commission held, therefore, that: 


"There has been no allegation that the material facts 

have changed since the Commission's previous decision 
[in which Channel *3 was assigned to Lexington]. Ac- 
cordingly, the Commission does not believe that the estab- 
lishment of the proposed Sterling station should be delayed 
simply to protect May's presently remote interest. Natu- 
rally, if May's tower proposal should subsequently appear 
feasible, the Commission has adequate means at its dis- 
posal to effectuate such a plan if it then appears that such 
action would serve the public interest, convenience and 
necessity." Id. at 1095. 


KMTV's petition was accordingly denied and the mileage separa- 


tion requirements of Section 3.610 of the Commission's Rules and Regula- 


tions were waived. It is from that denial that the instant appeal is 
9, 10/ 
taken. 


On June 14, 1963, Frontier applied for permission to change its 
transmitter site to 2.3 miles south-southwest of the site granted 
by the Commission. The new site was approximately 0.3 miles 
farther away from the Lexington site than was the approved site. 
The reason for this minor modification was to provide better road 
accessibility to the transmitter, which is also the studio site. 
KMTV again petitioned to deny. 


As the Frontier application shows, the new site will increase the 
area of Grade B coverage by 1, 483 square miles. It will provide 
both a first and Grade B service for additional persons without 
depriving any person covered by the site involved here. 


While noting that KMTV's petition to deny was out of order since 
such petitions cannot be directed against minor modifications 
under Section 1. 355(a) of the Commission's Rules and Regula- 
tions, the Commission nonetheless again considered the sub- 
stantive merits of KMTV's petition. It concluded that the KMTV 
petition merely re-argued the position rejected by the Commis - 
sion in its February 13, 1963 Order, except insofar as KMTV 
contended that the Wometco decision added a new dimension to 
the case. Wometco Enterprises, Inc. v. Federal Communica- 
tions Commission, 114 U.S. App. D.C. , 314 F.2d 266 (1963). 
The Commission found that Wometco did not alter the correctness 
of the February 13, 1963 order, saying in salient part: 


"[KMTV] ... makes no attempt to show in what 
respect the Commission has failed to discharge ‘its 
responsibility, and ignores the uncontraverted fact 
of record that a site to the east of Sterling is more 
efficient in serving a white area than one west of 


. continued on page 11 


10/ Printed on page 11. 


SUMMARY OF ARGUMENT 


To enjoy standing under Sections 309(d)(1) and 402(b)(6) of the 


Communications Act KMTV must either have been an applicant for a 
permit mutually exclusive to Frontier's Sterling grant, or a person 
otherwise directly and immediately injured. 

KMTV, however, has never filed an application. Second, even 


if KMTV were an applicant, its application would be for an antenna 


9/_ . . . continued from page 10. 
Sterling would be. This fact, as well as May's allega- 
tion that it could gain white area coverage from its 
proposed site, was expressly considered by the Commis- 
sion in Paragraph 5 of its earlier opinion. And to the 
extent May intends to argue that the Wometco decision 
requires a balancing of interests between the concrete 
Frontier proposal and the speculative May proposal, 
the Commission's previous decision has already struck 
this balance.'! Frontier Broadcasting Company (KTVS), 
Commission Memorandum Opinion and Order (FCC 63-787) 
granting BMPCT-5872, p.3 (released August 12, 1963). 


KMTV's petition was, therefore, denied and Frontier's applica- 
tion granted, subject to the instant appeal. 


On September 3, 1963, Frontier applied for a second minor site 
modification which will move its transmitter 450 feet west- 
southwest of the more recently granted site, and approximately 
0.1 mile farther still from KMTV's intended-to-be-proposed 
site. The reason for this change is that the second granted site 
has been found to be in a slight gully. KMTV has also objected 
to this application. 


10/ In Brief for Appellant, p.27 n.1, KMTV seeks to explain why it has 
not requested a stay from the Court. Since this is irrelevant to 
the instant appeal, Frontier will not answer KMTV's explanation. 


farm almost 350 miles away from the granted Sterling site and not, 
therefore, mutually exclusive with the Sterling grant. KMTV alleges 
that mutual exclusivity exists between Sterling and Omaha through the 
"connecting link" of a proposed Lexington Channel *3. But, if there 
is any mutual exclusivity, it is not between the Omaha proposal and the 
Sterling grant, but rather between the Omaha proposal and the Lexing- 
ton proposal, which is also not now the subject of any application. 
Third, even if KMTV does file an application at some future 
date, and even if a conflict does arise between the Omaha plan and 
Lexington at that time, the Sterling grant still will not secessitare 
denial of KMTV's proposal since the Commission has specifically stated 
that it "has adequate means at its disposal to effectuate such a plan if 
it then appears that such action would serve the public interest, con- 
venience and necessity. '' Frontier Broadcasting Company , 24 Pike & 
Fischer RR 1092, 1095 (1963). 


In short, KMTV's argument is rooted entirely in’ suppositions, 


speculations and contingencies, which, even if they come :to pass, will 


cause KMTV no injury -- economic or otherwise. KMTV,has not al- 
leged that any injury will result from the Sterling grant other than denial 
of the application it intends to file. 

Finally, the same hyper-speculative quality of KMTV's con- 


tentions which bars itfrom enjoying standing also properly necessitated 
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the Commission's granting Frontier's Sterling application notwithstand- 
ing KMTV's opposition. For, even if KMTV was a “party in interest" 
to the Sterling grant, and even if Sterling and Omaha were mutually 
exclusive, it was a proper exercise of discretion by the Commission 

to grant the immediate offering of a first service to almost 60, 000 per- 
sons in the Sterling area, rather than await the ''supposititious eventu- 


alities" alleged by KMTV. 


ARGUMENT 
I. 

APPELLANT KMTV IS NOT A PERSON AGGRIEVED, 

OR WHOSE INTERESTS ARE ADVERSELY AFFECTED 

BY THE’ COMMISSION'S GRANT OF FRONTIER'S 

APPLICATION FOR STERLING, COLORADO. 

The requirements for standing under Section 10(a) of the Ad- 
ministrative Procedure Act (5 U.S.C. §1009(a) ) and Section 402(b)(6) 
of the Communications Act of 1934, as amended (47 U.S.C. §402(b)(6) ) 


are, as KMTV contends, the same as for a "party in interest'' under 


Section 309(d)(1) of the Communications Act (47 U.S.C. §309(d)(1)). 


Metropolitan Television Co. v. United States, 95U.S. App. D.C. 326, 


327, 221 F.2d 879, 880 (1959); Camden Radio, Inc. v. Federal Com- 

munications Commission, 94U.S. App. D.C. 312, 315, 220 F.2d 191, 

194 (1954); accord Brief for Appellant, unsupported argument, pp. 12-13. 
It follows that if KMTV was not a "party in interest" before 


the Commission, it is without standing before this Court. 


KMTV Has Not Filed an Application 
With the Commission andIs, Therefore, 


Without Standing Before this Court. ies 


KMTV has not filed an application for its Omaha proposal, 
either before or since the grant of Frontier's Sterling permit. Yet, 
its contentions are based entirely on the claimed mutual exclusivity 
between the Omaha application which KMTV allegedly intends to file 
with the Commission at some future time, and Frontier's Sterling con- 
struction permit. 

It is, however, well settled that a non-applicant is not entitled 
to standing by virtue of the application it intends some day to file. In 
Telegraph Herald Co. v. Federal Radio Commission, 62 U.S. App. D.C. 
240, 66 F.2d 220 (1933), this Court held that a sencapalicane for a 
standard broadcast station was not, under Section 16 of the Radio Act 
of 1927, a'person. . . aggrieved or whose interests are adversely af- 
fected. . .'! and the appeal was, therefore, dismissed for lack of stand- 
ing. Id. at 242, 66 F.2d at 222. 

In that case, the protested radio license had been modified to 


change its location from Joliet to East Dubuque, Illinois.’ Appellant Tele- 


graph Herald Company was a potential applicant for a mutually exclusive 


station in Dubuque, Iowa and had given the Commission written notice of 
its intention to file. Nonetheless, while noting that [i]t is true that ap- 


pellant in all probability was. . . foreclosed [by the Commission's grant] 
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from securing a license for a broadcasting station in Dubuque, Iowa," 
ibid,, this Court held that"... appellant's purpose to apply for such 
a license had not ripened into any right or interest such as would entitle 
appellant to become a party to the present proceeding.'' Ibid. 

The doctrine of the Telegraph Herald case was extended to 


late-filing applicants for television permits in KFAB Broadcasting Co. v. 


Federal Communications Commission, 85 U.S. App. D.C. 160, 177 


F.2d 40 (1949). In KFAB, reconsideration of a construction permit 
sought by the appellant would have required consideration of an applica- 
tion which had not been filed until after the contested grant. This Court 
held that such consideration "is definitely foreclosed by our decision in 
Telegraph Herald Co. v. Federal Radio Comm'n." Id. at 162, 177 F. 2d 
at 42. 

The KFAB case goes beyond the requirements for decision in 
the instant case since KMTV is a non-applicant, not a late-filing ap- 
plicant. 

KMTV has never contended, nor could it, that there is any 
public interest factor which militates against the Commission's grant 
of the Sterling application other than its alleged mutual exclusivity 
with KMTV's Omaha proposal. Further, KMTV nowhere contends, 
nor could it, that except for this alleged mutual exclusivity, there is 


any public interest factor militating in favor of a hypothetical site west 
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of Sterling, vis a vis the granted site east of Sterling. Thus, the only 
relief sought by KMTV is a comparative hearing between KMTV's in- 
Bhan aio ne eannaecd Omaha site coupled with the westerly site at 
Sterling which it claims would thereby be necessitated, and the approved 
Sterling site. 

It is, however, equally well settled that a late-filing applicant -- 
let alone a non-filing applicant -- is without standing to uaa a com- 
parative hearing. Federal Broadcasting System v. Federal Communica- 


tions Commission, 96 U.S. App. D.C. 260, 225 F.2d 560 (1955) and cases 


cited therein at 268, 225 F.2d at 568. 


In the Federal case, Federal, a standard broadcasting station 


licensee in Rochester, New York, protested the Commission's grant of a 
Rochester television license on the grounds, among others, that it would 
confer a communications media monopoly on the flection licensee. 
Federal had filed an application for the same channel, but not until six 
days after the contested license grant. 

This Court held that Federal, as a competing standard broad- 
casting station, had standing to protest the grant with respect to public 
interest considerations relating to the licensee's pies. But, since 
Federal had failed to file an application, the Court also held that it did 


not have standing to obtain a comparative hearing. 


In reaching this decision, and in spite of the fact that the pro- 
tested license was granted by the Commission only two days after the 
licensee's application was accepted for filing, this Court said: 

"In this court appellant [Federal] stated that it had intended 

to file an application for a television license but had been 

prevented from completing its technical data because of 

difficulty in obtaining a suitable antenna site. The Com- 
mission was hardly compelled to wait for the resolution of 
this obstacle, even assuming that it knew of it."' Id. at 

267, 225 F.2d at 567.11/ 

Moreover, the problem in this case with respect to television 
permit applications is the same as that of "cut-offs" on standard broad- 


casting permit applications. The example used by this Court in Ranger 


v. Federal Communications Commission, 111 U.S. App. D.C. 44, 47, 


11/ This holding is dispositive of KMTV's argument that, since it has 
filed an application with the FAA for airspace clearance, it has 
thereby negated the cut-off time for filing its allegedly mutually 
exclusive application insofar as the FCC is concerned. Brief for 
Appellant, pp. 14-16. Moreover, the "obstacle" in Federal was 
not present in this case, since KMTV claims that it has obtained 
a site. 


Neither the Rules of the FAAnor ofthe FCC require (or even con- 
template) that a station should withhold filing with the FCC until it 
has obtained a favorable air hazard determination from the FAA. 
Section 77.17, Federal Aviation Agency Rules; Section 17.3, FCC 
Rules and Regulations. Even if FAA clearance is denied, an ap- 
plicant before’ the Commission is not perforce barred from con- 
sideration. Section 17. 4(d), FCC Rules and Regulations. Indeed, 
it is normal practice for applications to be processed by the Com- 
mission without regard to whether or not FAA clearance has been 
obtained. Brief for Appellee, pp. A-2 and A-3. 


Frontier does not understand the meaning or significance of the 
term "co-equal,'"' used repeatedly, without citation or explanation, 
to describe the FAA in Brief for Appellant, see e.g., p. 14. 


294 F.2d 240, 243 (1961), to explain the "cut-off'' problem and the 
FCC's resolution thereof is almost identical to the facts in the instant 
case: 


"The Ashbacker doctrine... created some very, practical 
and difficult administrative problems. One of these 
arises from late filing of competing applications. Obvious- 
ly, if all valid conflicting pending applications must re- 
ceive a comparative hearing, late filings create procedural 
difficulties. Particularly is this so in view of what is 
described in this litigation as a chain reaction. Let us 
assume three towns, A, B and C, fifty miles apart ina 
straight geographical line. Application for a broadcast 
station at Ais made. Grant of that application would pre- 
clude a station at B on the same or adjacent channel; it 
would not affect the possibility of a station at C. Before the 
application for A has been acted upon, an applicant files a 
license at B and asks for a comparative hearing with A. A 
grant in B would preclude a station at C. Therefore potential 
applicants for C must file in the A-B case in order to protect 
their rights. Theoretically this reaction could go on in- 
definitely and could eventually involve every potential broad- 
cast-station situs in the United States. 


Me OK OK OK OK 


"TA "cut-off"]. . . rule was necessary to meet the problems 
created by the Ashbacker doctrine, and the manner of cop- 
ing with the difficulty lies within the discretion of the Com- 
mission, so long as its solution is reasonable." Id. at 47-8, 
294 F.2d at 243-44. Century Broadcasting Corp. v. Federal 
Communications Commission, _ U.S. App. D.C. __; 310 
F.2d 864 (1962). *¢ 


12/ In Century, public notice had been given of the acceptance for fil- 
ing of the contested standard broadcast applications. Appellant, 
a late-filing applicant for a mutually exclusive station, argued 
that the use of the cut-off date provided in Section 1. 106(b)(1)(i) 
of the Rules, i.e., the close of business on the day preceding 


. continued on page 19 
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In Ranger, this Court affirmed the Commission's dismissal for 
failure to file before the standard broadcasting ''cut-off'' date as defined 
in Section 1. 361(c)' of the Rules and Regulations. In so doing, it ob- 
served that while failure to comply with Section 1. 361 might cause the 
loss of substantive rights, that regulation itself involves no substantive 
rights. Ranger v. Federal Communications Commission, supra at 48, 
294 F.2d at 244. 

With regard to television applications, the cut-off date is the 
close of business on the day prior to Commission action on the mutual- 
ly exclusive application. The cut-off applied in Ranger is merely an 
alternative to the cut-off applicable in this case. Id. at 47, 294 F.2d at 
243. "A pending application is said to achieve 'protected status' when 
the applicable cut-off date has arrived.'' Ibid. Thus, for the same 


reason that this Court upheld the Commission's dismissal for failing to 


12/ .. - continued from page 18 


the day the previously filed application is designated for hearing, 
was invalid on due process grounds because it ''does not fairly ad- 
vise prospective applicants but only advises of a fait accompli."' 
Id. at » 310 F.2d at 867. In dismissing this contention, this 
Court stressed that appellant was, in fact, '. . . on constructive 
notice for more than a year before it was precluded [by the ''cut- 
off] from comparative consideration with the previously filed 
applications."’ Ibid. (Emphasis added. ) 


In the instant case, appellant KMTV was on actual and admitted 
notice of the allegedly conflicting Frontier application for almost 
the same length of time prior to the cut-off established by Section 
1. 361(c)(1) of the Rules. 


file prior to the cut-off date in the Ranger case, it should dismiss the ap- 
peal here. 


B. Even if KMTV Had Filed an Application, 
It Has Not and Will Not Suffer Any 


Injury Resulting from the Sterling Grant. 


A non-applicant may be a ''party in interest" and "adversely 
affected'' within the meaning of the Communications Act if it will 
be caused a direct injury by a Commission grant. Clarksburg Publish- 
ing Company v. Federal Communications Commission, 96 U.S. App. 
D. C. 211, 225 F.2d 511 (1955) and cases cited in Brief for Appellant, 
p. 10. But, to confer standing, the injury must be "direct and im- 


mediate" and not a 'remote possibility. '' National Coal Association v. 


Federal Power Commission, 89 U.S. App. D.C. 135, 138, 191 F.2d 


462, 465 (1951). 

The likelihood of direct and immediate injury is the ''party in 
jnterest'' line which the courts have consistently drawn so that "[o]n the 
one hand sufficient breadth. . . [will] be given to 'party in interest’ to 
permit those seriously affected to participate in the administrative and 
judicial proceedings, without on the other hand placing the proceedings 
beyond control of the public tribunals. '" Philco Corporation v. Federal 
Communications Commission, 103 U.S. App. D.C. 278, 280-81, 257 
F.2d 656, 658-59 (1958). Thus, in the cases cited in Brief for Appellant, 


the courts have held that (1) the publisher of a newspaper in the same 


town as the contested television station, Clarksburg Publishing Co. v. 
Federal Communications Commission, supra; (2) a manufacturer in 

direct competition with the parent company of a wholly-owned subsidiary 
licensee of the contested television station, Philco Corporation v. Federal 
Communications Commission, supra; (3) a television station which will 
suffer direct interference in a 2,000 square mile area as the result of 


contested frequency and power changes, Metropolitan Television Co. v. 


United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955); (4) a trade 


association of consumers of the product affected by an order, Associated 


Industries v. Ickes, 134 F.2d 694 (2d Cir. 1943); and (5) producers, 
laborers and carriers of a product in direct competition by an order, 
National Coal Association v. Federal Power Commission, supra, are 
all parties in interest under Sections 309(d)(1) and 402(b)(6) of the Com- 
munications Act and similar statutory language. 

KMTV, however, has not and will not suffer any injury -- direct 
and immediate or' otherwise -- as a result of the Commission's grant 


to Frontier. 


Potential direct economic injury 
to KMTV is non-existent. 


The only injury alleged by KMTV is that the Sterling grant will 
foreclose it from transferring its antenna tower to a new site which it 


is now considering, and thereby foreclose KMTV from expanding its 


audience. Brief for Appellant, p. 11. The Commission has specifically 
said, however, that if KMTV's tower proposal ever becomes feasible 
and appears to be in the public interest, the Commission "has adequate 
means at its disposal to effectuate such a plan. . .'' Frontier Broad- 
casting Company, 24 Pike & Fischer RR 1092, 1095 (1963). 

It follows that KMTV will not be economically injured unless 
the Commission is wrong. KMTV says the Commission is wrong, Brief 
for Appellant, pp. 26-7, but there is no evidence in the record or else- 
where to show why this is so. The Commission may, for example, waive 
spacing requirements if KMTV's proposal should become a reality. This 
was done by the Commission with respect to Lexington-Sterling in this 


case. It was done by the Commission in the Wometco case cited by KMTV, 


Brief for Appellant, pp. 12, 21, 24. Scripps -Howard Radio, Inc., 22 


Pike & Fischer RR 1054 (1962), reversed sub nom. Wometco Enter- 
prises, Inc. v. Federal Communications Commission, 114 U.S. App. D.C. 
__» 314F. 2d 266 (1963). And it was done in Fisher Broadcasting Co. 
(KATU), 25 Pike & Fisher RR 746 (1963), the sequel to another case cited 
by KMTV, Brief for Appellant, p. 13n.1. Indeed, the above-quoted 
Commission language in the Frontier case clearly suggests willingness 

to waive spacing requirements if it should ever become necessary with 
respect to KMTV's proposal; assuming, of course, that KMTV's 


proposal ultimately proves to be in the public interest. 


ye 


KMTV's application, when and if it is filed, will not be defective 


because of short spacing if it is accompanied by a waiver request. Com- 


mission Rules and Regulations, §1. 307(a); Interstate Broadcasting Co. 

v. Federal Communications Commission, 105 D.C. App. 224, 228, 265 
F.2d 598, 602 (1959); cf. United States v. Storer Broadcasting Com- 
pany, 351U.S. 192, 201-02 (1956) (expressly recognizing former Rules 
1. 361(c) and 1.702). Even an applicant -- which KMTV is not -- which 
complies with the Commission's rules governing signal intensity and sta- 
tion separation, does not have a right to have its application granted, 
Triangle Publications, Inc. v. Federal Communications Commission, 110 
U.S. App. D.C. 214, 215, 291 F.2d 342, 343 (1961), only to have it con- 
sidered on its merits. 


KMTV's interest in the Sterling 
grant is, at most, highly 


speculative, remote and indirect. 


Omaha is 372 miles from Sterling. KMTV and Frontier do 
not compete. 

Even accepting KMTV's theory of the case, the contingencies 
which must be met before KMTV may acquire a direct interest in the 
Sterling grant are staggering: 


a. KMTV's intended application must be filed with the 


By 


b. It must in fact develop that only a site piceteepaoed 
to Lexington would provide the coverage benefits claimed by KMTV 
and that there is no suitable alternative site, such as KMTV urges 
exists for Frontier. 

c. It must develop that KMTV's proposed tower will 
not present a menace to air navigation. : 

dad. NCET must file an application for esa gton: 

e. It must develop that the FCC is, in fact, incapable 
of effectuating KMTV's proposal, despite the FCC's express state- 


ment to the contrary. Frontier Broadcasting Company, 24 Pike & 


Fischer RR 1092, 1095 (1963). 


The simple fact is that KMTV has no conflict with Frontier and 


will suffer no injury from the Sterling grant -- economic or otherwise. 
Mutual exclusivity, the only conflict alleged by KMTV, may exist 
between KMTV and NCET (although that is also highly problematical). 
But NCET is not merely a passive ''connecting link" between Sterling 
and Omaha. Ranger v. Federal Communications pe eieeios Libel 
U.S. App. D.C. 44, 47, 294 F.2d 240, 243 (1961) ("chain reaction"). 
NCET's proposed Lexington site is the only potential site with which 
KMTV's potential site is in potential conflict. Thus, any economic 
injury which KMTV might suffer at some future date outa result, 


not from the Sterling grant, but rather from the Lexington grant. 
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Although KMTV's brief ignores it, NCET has specifically 


stated that it does not want to go where KMTV wants to push it, ie., 
13/ 
west of Lexington (R. 184, quoted supra, p. 7). Moreover, NCET's 


specific objection to the KMTV proposal cuts only to the intended 
KMTV site. NCET has expressed no opposition to the Frontier site 
as approved by the Commission. Ibid. 

KMTV's proposed interpretation of Ashbacker Radio Corp. v. 
Federal Communications Commission, 326 U.S. 327 (1945), would extend 
the doctrine of mutual exclusivity across 372 miles, as well as across 
a chain of two non-applicants. Were it to be adopted by the Commission, 
there would be no logical basis for finding it any less remote than a 
chain 2, 5, or 10 times as long, stretching across an unlimited number 
of persons who are thinking of some day applying to the Commission for 


a construction permit. Ranger v. Federal Communications Commission, 


111 U.S. App. D.C. 44, 47-8, 294 F.2d 240, 243-44 (1961). 


In KF AB Broadcasting Co. v. Federal Communications Com- 


mission, 85 U.S. App. D.C. 160, 177 F.2d 40 (1949), three channels 


were available for three applicants. Two were granted, but before the 


13/ KMTV has attempted to cast itself in the role of protector of 
NCET's interests by suggesting that if the KMTV proposal is not 
adopted, NCET will have difficulty placing a city- grade signal over 
Lexington. The reason for this, KMTV states, is that the Sterling 
grant will require NCET to locate some 26 miles from Lexington. 
Brief for Appellant, p. 11. NCET, however, has specifically 
stated that it anticipates no difficulties in putting a city-grade sig- 
nal out 25 miles. ‘Comments of the Nebraska Council for Educa- 
tional Television, Inc.,"' filed in Docket No. 13860 on January 15, 
1962, p. 6n.4. 
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third was granted, a fourth application was filed. The disgruntled third 


applicant petitioned for reconsideration of the second grant, arguing 
that it had been grievously injured by being required to compete with 
one applicant for one station, instead of with two applicants for two sta- 
tions. Id, at 161, 177 F.2d at 41. 
This Court dismissed KF AB's appeal, saying: 
"[A] person not aggrieved or affected by an order when it 
is entered, does not become aggrieved or affected by that 
order, within the meaning of . . . [the Communications 
Act], upon the happening of some subsequent event, which 
changes his status.'' Id. at 162, 177 F.2d at 42. 
In contrast in the instant case, (a) KMTV is not.an applicant; 
(b) there are a large number of subsequent events which must occur 


before KMTV might be affected; and (c) not one of these subsequent 


events has actually happened. 


Il. 
EVEN IF APPELLANT KMTV WAS A PARTY 
IN INTEREST WITH RESPECT TO FRONTIER'S 
STERLING, COLORADO APPLICATION, 
IT WAS NOT ENTITLED TO A HEARING, 


A. KMTV's Pleadings Raised No Substantial 
And Material Questions of Fact. 


The facts presented to the Commission were uncontroverted; 
only their legal significance was at issue. Frontier Broadcasting Com- 
pany, supra at 1095. Consequently, under Section 309(d)(2), a hearing 


was not proper. 


The Commission Correctly Held That 
The Public Interest Required Granting 
Frontier's Application Without Regard 


To KMTV's Speculative Proposal. 


Private litigants under Section 309 of the Communications Act 
of 1934 have standing only as representatives of the public interest. 


Federal Communications Commission v. Sanders Bros. Radio Station, 


309 U.S. 470, 477 (1940), Scripps-Howard Radio, Inc. v. Federal 


Communications Commission, 316 U.S. 4, 14(1942). As has already 
been discussed, supra, pp. 15-16, KMTV does not contend that the 
Sterling grant is, in itself, not in the public interest. Nor does it con- 


tend that its proposed hypothetical alternative to the Sterling grant is, 
14/ 
in itself more in the public interest than the site actually granted. 


Rather KMTV alleges only that its intended-to-be-proposed 
Omaha site is comparatively more in the public interest than the 


Sterling granted site, or at least that the Commission should have 


14/ This fact distinguishes the instant case from Wometco Enterprises, 
Inc. v. Federal Communications Commission, 114U.S. cia D.C. 
__> 314 F.2d 266 (1963), setting aside and remanding Scri 
Howard Radio, Inc. (WPTV), 22 Pike & Fischer RR 1054 mee 
where more "white" and "grey" service area would have been pro- 
vided by the hypothetical alternative site than by the granted site, 
and no person within the Grade B contours of the granted site 
would have been denied service by the hypothetical alternative 
site. Exactly the opposite is true here. 


Further, Wometco is distinguished by the fact that Petitioner 
Wometco was a competitor of the applicant for the site change in 
question, would have suffered direct competitive injury from the 
site change and, therefore, clearly was a party in interest. 
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granted KMTV a full hearing to consider the comparative merits of the 
two sites. Brief for Appellant, p. 25; R. 139-40. However, the Com- 
mission did consider the comparative benefits to the public interest of 
the speculative KMTV proposal and concluded, Frontier Broadcasting 
Company, supra, at 1095: 
"(T]he Commission does not believe that the establishment 
of the proposed Sterling station should be delayed simply 
to protect May's [KMTV] presently remote interest." 
The remoteness of KMTV's proposal has been thoroughly 
discussed, supra, pp. 23-26.Itis so extraordinarily speculative that, 
to Frontier's knowledge, no precedents for decision on the merits -- 
either administrative or judicial -- exist. 
Analogies exist, however, with respect to the effect on li- 


censees of administrative actions by the Commission. Thus, for 


example, in Coastal Bend Television Co. v. Federal Communications 


Commission, 98 U.S. App. D.C. 251, 234 F.2d 686 (1956), petitioners, 
UHF licensees, sought to stay VHF construction permit grants pending 
the outcome of rule making proceedings on the ores en problem. 
The Commission denied the petition, one of its grounds being that it was 
not in the public interest to delay the availability of additional television 
service until the intermixture issue was decided. Id. at 254, 234 F.2d 
at 689. In affirming, this Court, sitting en banc, found that the Com- 


mission's decision". . . was based on its finding that the VHF stations 
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would bring additional television service to a significant number of 
people." Id. at 255, 234F.2d at 690. Further, it noted that weigh- 

ing of the relevant factors involved was precisely the sort of discretionary 
procedure which Congress intended the Commission to perform. Ibid. 


Similarly, in Federal Communications Commission v. WJR, 


The Goodwill Station, 337 U.S. 265 (1949), WJR, a standard broadcast 


station, asked the Commission to postpone action on a construction per- 
mit until the conclusion of a then pending ''Clear Channel" proceeding. 
The Commission refused. 

While the WJR case was decided on other grounds, the Supreme 
Court upheld the Commission with respect to WJR's requested postpone- 
ment: 

“As the court [D.C. Court of Appeals] pointed out, WJR had 

no vested right in the 'supposititious eventualities' that the 

Commission at some indeterminate time might modify its 

rules governing clear channel stations."" Id. at 272, af- 

firming in part 84U.S. App. D.C. 1, 6, 174 F.2d 226, 

231 (1948). 

Similarly, in the instant case the Commission weighed the im- 
mediate offering of white area service to nearly 60,000 persons in the 
Sterling area with the, at best, uncertain intentions of KMTV and found 
one side of the scale to be empty, i.e., filled with 'supposititious 


eventualities. '' The Commission's determination was, therefore, 


a proper exercise of sound discretion, made on a reasonable factual 
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and legal basis. Coastal Bend Television Co. v. Federal Communica- 
tions Commission, 98 U.S. App. D.C. 251, 255, 234 F.2d 686, 690 


(1956). 


CONCLUSION 


For the foregoing reasons, the Commission's decision and 


order should be affirmed and Appellant KMTV's appeal dismissed. 


Respectfully submitted, 
BERNARD KOTEEN 

ALAN Y. NAFTALIN 
VICTOR E. FERRALL, JR. 


1000 Vermont Avenue, N. W. 
Washington, D. C. 20005 


Counsel for Intervenor. 


October 7, 1963 


APPENDIX 


‘Comments of the Nebraska Council of Educational Television, 


Inc.,"' filed in Docket No. 13860 on January 15, 1962, p. 6, n. 4: 


"As pointed out in the attached engineering statement, 
Channel 3 may be operated at Bertrand, Nebraska, 
some 25 miles southwest of Kearney. However, it 
is anticipated that no difficulties will be encountered 
in placing a city grade (77 dbu) signal over Kearney 
from this location. "' 


‘Petition for Relief, '' filed by May Broadcasting Company in 
Docket No. 13860 on February 28, 1962, pp. 2-3: 


"To date, since Lexington and/or Oxford, Nebraska 
are slightly in excess of 190 miles from the center of 
Omaha, KMTV has interposed no objections to proposals 
that Channel *3 be duplicated in those communities, be- 
lieving that a site to the west of those cities could well 
be found which would nonetheless accommodate a TV 
antenna farm west of Omaha. However, within the past 
few days, an application has been filed for Channel 3 
in Sterling, Colorado, a city 372 miles west of Omaha. 
That applicant proposes a site 9 miles east of Sterling. 
This new development, if mileage separations are to 
be respected, means that Channel *3, if allocated to 
Lexington or Oxford, would have to be used at sites east 
of those cities in order to protect the Sterling applica- 
tion. But, as we have already noted, any sites to the 
east of those cities may well preclude the establishment 
of an antenna farm west of Omaha acceptable to the 
aviation interests." 


Maps, designated Figs. 1 and 2, attached to ''Comments of the 
Nebraska Council for Educational Television, Inc.,'' filed in Docket No. 


13860 on January 15, 1962. Printed pp. A-2, A-3, infra. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,730 


MAY BROADCASTING COMPANY, 
Appellant, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FRONTIER BROADCASTING COMPANY, 
Intervenor. 


On Appeal from a Memorandum Opinion and Order of the 
Federal Communications Commission 


APPELLANT'S REPLY BRIEF 


Counsel for the Commission and for Frontier misconstrue the 


thrust of appellant's argument, and as a consequence interject Ash- 


backer and WJR contentions into this appeal which only serve to 


obfuscate the real issue. 
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A. Ashbacker Comparative Hearings - Public Interest 
Hearings 

At no time, below or here, with no application of its own on file 
with the Commission, has appellant claimed that it was entitled to a 
comparative hearing under the Ashbacker doctrine (326 U.S. 327). At 
no point has it sought an Ashbacker hearing to have any private rights 
comparatively adjudicated with those of Frontier. Appellant is not 
requesting a hearing on a non-existent application of its own. Appellant 
is seeking, instead, an opportunity to show, in the light of the adverse 
public interest matters set forth in its pre-grant pleading, that the 


Frontier application should not be granted at a site east of Sterling.+ 


Although appellant in its opening brief alluded to the fact that if it 
had had an application on file with the Commission for a tall-tower site 
west of Omaha, it would have been entitled to an Ashbacker compara- 
tive hearing with Frontier (App. Br. pp. 9, 13), this fact was mentioned 
not in support of any claim to an Ashbacker hearing but for two alto- 
gether different reasons: (1). To show, even though Omaha and Sterling 
are 372 miles apart in a zone where 190-mile separations generally 
suffice, two such co-pending applications would be "mutually exclusive" 
in the Ashbacker sense (by reason of the fact that the recent drop-in 
allocation of Channel *3 to Lexington midway between Omaha and Ster- 
ling would be left with no area for a transmitter site meeting mileage 
separation and signal strength requirements) and that a comparative 
hearing would therefore be required (see R. 145 and App. Br. p. 13, 


fn. 1);2 and (2) to show, in refutation of the Commission's arguments 


7 This Court should note that one of the public interest considerations raised 
by KMTV, namely, that a grant of BPCT-3005 will augment the costs of activating 
the Lexington educational reservation, is in no way dependent on whether KMTV 
ever files an application for a new site (App. Br. pp. 21-22). 


. Although counsel for Frontier seemingly question the "mutually exclusive" 
character of two such applications (cf. Frontier Br. pp. 11-12), Commission 
counsel do not (cf. FCC Br. p. 13). 
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about "iffiness" and ''remoteness," that if KMTV had had an application 
on file with the Commission, even though FAA had not yet approved an 
antenna farm site west of Omaha and "no matter how remote the chances 
of such approval might be" (App. Br. p. 9), an Ashbacker comparative 
hearing would nevertheless be required as a matter of. law. 


Nor has appellant contended, below or here, that (by virtue of 
having filed an application with FAA for approval of a TV antenna farm 
west of Omaha) the Commission was thereby required to order an Ash- 
backer comparative hearing on KMTV's FAA request and Frontier's 
FCC proposal. Mention was made in KMTV's pre-grant pleading of the 
FAA filing (R. 134, 142), along with numerous other matters, not for 
the purpose of asserting any claim to an Ashbacker adjudication of 
private rights, but for the purpose of showing that KMTV was a "party 
in interest" and not a mere interloper — with standing to raise public 


interest considerations relating to "that aspect of Frontier's applica- 


tion specifying a site 9.3 miles east rather than a comparable distance 


west of Sterling" (App. Br. p. 2).? 


i As this Court is no doubt aware, FAA's "two step" procedure of first 
making a determination on the basis of a somewhat informally compiled record, 
and of thereafter ordering a "formal hearing" at the request of any adversely 
affected party, agency or organization, is necessarily time consuming. As of 
this writing, the request by the Omaha TV stations for FAA approval of a tall 
tower site west of Omaha, though filed in July 1962, is still in the "first stage." 
It would be in that same stage even though KMT'V had started the machinery roll- 
ing by filing with the Commission rather than with FAA. As ‘conceded by appellee 
(see FCC Br. fn. 10, pp. 15-16), the Commission will not take final action on an 
application until FAA has made an air-clearance determination (favorable or un- 
favorable). Though not here particularly important, we note that Commission 
counsel's affidavit (FCC Br. App. A-2) refutes a contention which KMTV did not 
in fact make. Appellant was careful to state that FAA action was a prerequisite 
"to the processing and ultimate grant” of an application by the Commission (App. 
Br. pp. 14, 16). 


2 As removing any doubt on the thrust of appellant's argument, attention is 
called to the fact that the instant appeal was taken, not under 47 U.S.C. Sec. 
402(b)(1) governing appeals by persons whose applications have been denied, but 
under 47 U.S.C. Sec. 402(b)(6), restricted to appeals by persons other than an 
applicant who are adversely affected by a grant or denial of someone else's 
application. 
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Thus, with all deference to the contrary assertions of Commis- 
sion counsel, appellant is not claiming "the status of an applicant" 
(FCC Br. pp. 8, 15). Appellant is not "claiming the right of an appli- 
cant without being one," nor is it in substance "claiming a right to 
comparative consideration of the merits of Frontier's application and 
May's proposal — on the ground that they would be mutually exclusive" 
(FCC Br. p. 13). May does not "base a claim of standing upon an appli- 
cation which had not yet been filed" (FCC Br. p. 10). 


Appellant is seeking, instead, in connection with the particular 


site which Frontier specified in BPCT-3005, to bring certain public 


interest considerations to the Commission's attention: (a) The fact 


(by reason of the "drop-in" assignment of Channel *3 in Lexington mid- 
way between Omaha and Sterling and the Commission's rigid mileage 
and signal strength requirements) that the Channel 3 site situation in 
these three markets is already admittedly "tight" (24 RR 1571, 1582, 
para. 32); (b) the fact that Frontier, by reason of its action specifying 

a site east rather than west of Sterling, is "hogging" (with public 
interest consequences) whatever leeway exists, as borne out by the sub- 
stantial waiver entailed in granting that application (R. 198, para. 7); 

(c) the fact, even if KMTV remained at its short-tower location in down- 
town Omaha, that the educators (as a result of a grant of BPC T-3005) 
will have to select a site some 26 miles from Lexington, thus adding to 
the costs of activating that educational reservation (R. 144); (d) the 
fact that KMTV, as a result of a grant of BPCT-3005 at a site east of 
Sterling, will not be able to move westward without depriving the educa- 
tors at Lexington of any room for a transmitter site meeting mileage 
and signal strength requirements (R. 145); (e) the fact that KMTV, 
unable to move east (because of a Channel 3 operation in Mason City, 
Iowa), and unable to move west (because of the limited area left for the 
activation of Channel 3 in Lexington as a result of the Frontier grant) 
will have to "stay put" at its inefficient short-tower site in downtown 


Omaha, meaning that some 200,000 persons in eastern Nebraska (a not 
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insubstantial number of whom do not presently receive even a Grade B 
signal) will not gain a service they would otherwise receive if the three 
Omaha stations were to operate from an antenna farm west of Omaha 
(R. 136, 194); and (f) that all these adverse public interest consequences 
can be readily obviated if Frontier (in line with Wometco) were required 
to use an alternate site west of Sterling (R. 146). 


As grudgingly conceded by counsel for the Commission (FCC Br. 
p. 14, fn. 8; cf. Frontier Br. p. 20), there are situations where a person 
may be a "party in interest" with respect to a given application, entitled 
to a hearing on public interest matters raised in a pre-grant pleading 
filed under 47 U.S.C. Sec. 309(d)(1), even though he has no application of 
his own on file with the Commission and even though he is not himself 
a licensee of the Commission. Clarksburg Publishing Co. v. Federal 
Communications Commission, 96 U.S. App. D.C. 211, 225 F.2d 511 
(1955); Philco Corporation v. Federal Communications Commission, 
103 U.S. App. D.C. 278, 257 F.2d 656 (1958), cert. den. sub nom. 
Federal Communications Commission v. Philco Corporation, 358 U.S. 
946 (1959). | 


Thus, the issue in this appeal is not whether KMTV (with no appli- 


cation on file) is entitled to an Ashbacker comparative hearing, but 
whether KMTV has a sufficiently direct and substantial interest by 
reason of the various matters set forth in its pre-grant pleading to 
qualify as a “party in interest" vis-a-vis the particular site which 
Frontier is requesting, and thus entitled to be heard on the public 
interest matters which it raised in a pre-grant pleading to deny that 


application. 


The difference is not one of semantics. To illustrate: Let us 
suppose that the Commission, after a rule-making proceeding, dropped 


1 Phat there was nothing "unique" about the site which Frontier originally 
specified is clear from the fact that they have since requested a second and now 
a third site (see Frontier Br. fn. 9, pp. 10-11). 
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in a new co-channel allocation midway between two existing TV stations, 
with ample leeway for a transmitter site which would meet all mileage 
separation and signal strength requirements. Let us further suppose 
that the two existing stations, collusively or otherwise and fully cogni- 
zant of the terrain situation, filed applications to move toward each 
other, taking care to leave a small triangular area from which it would 


appear that a subsequent applicant for the "drop- in" assignment could 


still operate in conformity with Commission mileage separation require- 
ments. Let us finally suppose that a group interested in filing for the 
drop-in channel, a group which had already obtained their Articles of 
Incorporation and was taking steps to get a tract of land re-zoned for 
transmitter and studio use, was told by their consulting engineer that if 
the site changes sought by the two existing stations were granted the 
small triangular area for the drop-in transmitter site would be right in 
the middle of an airport or so situated (because of intervening terrain) 
that no principal grade signal could be placed back over the drop-in 
city. Thereupon, without attempting to complete and file their own appli- 
cation, the drop-in group files a pre-grant pleading under 47 U.S.C. 
Sec. 309(d)(1), supported by an elaborate engineering showing that, even 
though a small triangular site area remained, it could not, in fact, be 
used — becausé situated in the middle of an existing airport or because 
of intervening terrain which would produce shadowing. Although in 
these circumstances, the drop-in group would not be entitled to an Ash- 
backer comparative hearing, would the Commission for a moment con- 
tend that the drop-in group, well advanced in their efforts to activate 
the drop-in assignment, was not a "party in interest" entitled to bring 
to the Commission's attention the public interest fact that grants of the 
innocent appearing site change applications by the two existing stations 
would in effect defeat the use of the "drop-in" assignment? 


We have here a wholly analogous situation. In order to show that 
its interest in the site specified by Frontier was something more than 
that of a mere member of the radio industry or of the public in general, 
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and that its interest was direct and substantial,” KMTV's pleadings 
pointed up the following facts (R. 130-148, 188-195): That the three 
Omaha TV stations, presently utilizing relatively short towers in down- 
town Omaha with correspondingly restricted coverages, had devoted a 
year of preparatory work on elaborate engineering, technical, and other 
studies; that they had had informal conferences with the Strategic Air 
Command and civilian aviation authorities looking toward the selection 
of a joint tall-tower site which would best meet FAA-FCC requirements; 
that they had already obtained an option to a site 15 miles west of Omaha 
at what appeared to be an optimum location; that they had made formal 
application to the Federal Aviation Agency (FAA) in July 1962 for air- 
space approval of an Omaha tall-tower site;” that an informal hearing 
had already been held before the Kansas City Regional Office on the site 
in question; that the three Omaha TV stations had already expended in 
excess of $50,000 looking toward the establishment of a TV "antenna 


farm" west of Omaha; that the time, money, and effort thus expended 


would go for naught if Frontier's application was granted at the site 

there sought; that KMTV's long-continuing efforts to add another 200,000 
persons to its present coverage would come to nothing; and that absent 
waivers by the Commission KMTV would end up with the restricted 
coverage obtainable from a relatively short self-supporting tower in 
downtown Omaha, at a time when TV stations in much smaller surround- 
ing markets with fewer SAC and other aviation installations are receiving 
permission to use much taller towers, and thus encroaching on the Omaha 


trade area which KMTV is entitled to serve. 


1 See National Broadcasting Co. v. Federal Communications Commission, 76 
U.S. App. D.C. 238, 241, 132 F.2d 545 (1942), aff'd 319 U.S. 239 (1943). 


: Although reluctant to be drawn into side discussions on matters of small 
moment, undersigned is unwilling to allow Frontier's charge of "factual inaccu- 
racies" to go unchallenged (Frontier Br. p. 5 and fn. 5). The:second paragraph 
of appellant's Statement of the Case (App. Br. p. 3) purported to summarize 
facts mentioned in two separate pleadings which KMTV filed in Docket 13860, 
an initial pleading of February 28, 1962 and a Supplemental Statement of Septem- 
ber 5, 1962. : 
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To contend, in view of these allegations nowhere disputed, that 
KMTV is nothing more than a mere interloper, or that it has no more 
interest in the site specified by Frontier than a member of the general 
public, and hence that it is not a "party in interest,” is to ignore the 
broad construction placed on that term by repeated decisions of this 
and other Courts. Clarksburg Pub. Co. v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F.2d 511 (1955); Philco Corpo- 
ration v. Federal Communications Commission, 103 U.S. App. D.C. 278, 
257 F.2d 656 (1958), cert. den. 358 U.S. 946 (1959); Metropolitan Tele- 
vision Co. v. United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955); 
National Coal Ass'n. v. FPC, 89 U.S. App. D.C. 135, 191 F.2d 462 
(1951); Associated Industries v. Ickes, 134 F.2d 694 (C.A. 2, 1943). 


As Commission counsel concede (FCC Br. p. 11), the term "party 
in interest," as used in the relatively new pre-grant provisions of 47 
U.S.C. Sec. 309(d)(1), has the same broad meaning which it had in the 
former protest provisions of the Act (formerly 47 U.S.C. Sec. 309(c)), 
and is indistinguishable from the term "interested person" and "person 


aggrieved" as elsewhere used in the Communications Act. 


Using the test laid down by this Court in National Broadcasting 


Co. v. Federal Communications Commission, 76 U.S. App. D.C. 238, 
241, 132 F.2d 545 (1942), aff'd 319 U.S. 239 (1943), the injury from a 
grant which would allow Frontier to "hog" all the leeway for trans- 


mitter site locations in areas where spacing separations are already 
admittedly tight is "something more than nominal or highly speculative.” 
It is quite apparent that KMTV, hemmed in to the east and now to the 
west, is being subjected to "probable injury of a substantial character." 
And in view of KMTV's costly and time-consuming efforts to date look- 
ing toward establishing an antenna farm for the Omaha area, a holding 
by this Court that KMTV is a "party in interest" will not result in any 
"mass appeals by the industry at large.” 
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KMTV's claim of injury is not "remote and conjectural.” Unless 
KMTV is prepared to forego filing as of right and be content with be- 
coming a supplicant for a waiver of transmitter-to-transmitter mileage 
separation requirements (enforced with great rigidity by the Commis- 
sion),) and unless KMTV is prepared, even though a waiver were forth- 
coming,to reduce its radiation westward in the very direction it should 
serve as a Nebraska Station, it might as well cease its efforts to gain 
FAA approval of a tall-tower site 15 miles west of Omaha, and write 
off to "experience" the time, effort, and money which it has expended to 
that end to date. Such an injury is not "conjectural nor remote." It is 
"existent and mediate." Despite assertions to the contrary (FCC Br. 

p. 17), such economic injury to KMTV is no less direct and certainly 
no less substantial than it was in the cases heretofore cited (App. Br. 
p. 16) where this Court found the complaint to be a "party in interest.” 


In short, since the facts set forth in KMTV's pre-grant pleadings 
demonstrate that appellant is a "party in interest," and since KMTV is 
not seeking or claiming any right to a comparative hearing under Ash- 
backer, the cases cited by counsel for the Commission (FCC Br. pp. 7-8, 
13-14, 20-21) and by Frontier (Frontier Br. pp. 14-20) for the proposi- 
tion that a person with no application pending or with no application 
submitted prior to a cut-off date cannot demand an Ashbacker compara- 
tive hearing are wholly irrelevant, and only serve to confuse the issue. 


In fact, in refusing to recognize the clear distinction between an 
Ashbacker hearing and a Section 309(d)(1) public interest hearing, the 


Commission is trying to turn back the clock eleven years. Until 1952 


Where an allocation for a given city has not yet been activated, the Commis- 
sion not infrequently permits an applicant for the same channel assigned else- 
where to specify a site which is submileage to the city with the unactivated 
channel, as long as an area remains for a site which would meet transmitter-to- 
transmitter requirements (Rule 3.611) (cf. Frontier Br. p. 22). However, 
transmitter-to-transmitter deficiencies, despite Frontier's contrary innuendo 
(Frontier Br. p. 22), are rarely condoned. Cf. Capitol Broadcasting Co. v. 
Federal Communications Commission, _ U.S. App. D.C. _, 25 RR 2151 (1963). 
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the only remedy available to an existing licensee desirous of raising 
public interest objections to an application filed by someone else was a 
"petition for rehearing" under 47 U.S.C. Sec. 405, allowable by the 
Commission "in its discretion.” Such petitions were rarely entertained 
except in Ashbacker and KOA situations, and even then not until the 
Commission was reversed on these points by this Court and by the 
Supreme Court. Obviously disturbed by the Commission's reluctance 

to order hearings on substantial public interest matters raised by exist- 
ing licensees, Congress in 1952, over the Commission's objections, en- 
acted the post-grant protest procedure where a "party in interest" could 
demand a hearing almost as of right on public interest matters pertinent 
to an application granted without a hearing (formerly 47 U.S.C. Sec. 


309(c) 3 The new remedy thus created was in addition to the one there- 


tofore provided by 47 U.S.C. Sec. 405 and by Ashbacker. Although Con- 
gress in 1960 transformed the former post-grant procedure into a pre-. 
grant petition to deny procedure (47 U.S.C. Sec. 309(d)(1)), the scope of 
the remedy remains much the same -- a hearing almost as of right on 
substantial public interest matters raised against a pending application 
by a "party in interest." Wometco Enterprises, Inc. v. Federal Com- 
munications Commission, 114 U.S. App. D.C. __, 314 F.2d 266, 24 RR 
2072 (1963). While the Commission would no doubt like to return to the 
pre-1952 procedures where hearings were only required in Ashbacker 
and KOA situations, any rewriting of the Act to that end is a function of 
Congress and not of the Commission. American Broadcasting- Paramount 
Theatres, Inc. v. Federal Communications Commission, 113 U.S. App. 
D.C. 1, 6, 303 F.2d 766 (1962). 


1 As here (FCC Br. p. 19), when it served its purpose, the Commission was all 
too prone to refer to "purposeless delay of a valid grant" or to "delay in bringing 
service" as a reason for not ordering a hearing on substantial objections inter- 
posed to non-hearing grants. Congress deemed it high time "to make definite and 
certain the procedural rights and remedies of those who oppose, as well as those 
who apply for, a new instrument of authorization." S. Rep't No. 44, 82d Cong., 
lst Sess., Pike & Fischer Radio Regulations, *Current Service, p. 10:279. 
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B. The WJR Doctrine 


Not only is the Ashbacker line of cases, on which Commission 


counsel rely, not germane to the point whether KMTV is a "party in 
interest" under the circumstances recited in its pre-grant pleading, but 
the WJR doctrine on which they rely is likewise inapposite here (FCC 
Br. pp. 8, 19-20; Frontier Br. p. 29). 


In the WJR case the petitioner, hopeful that the Commission might 
at some future date change its existing rules and authorize "super- 
power" in the then pending Clear Channel proceeding, objected to the 
grant of an application which would cause interference (in the KOA 
sense) to WJR if it ever operated with super-power. In other words, 
WJR was claiming KOA injury on the basis of rule changes not yet 
adopted. Such is not the instant situation. KMTV is relying on existing 
rules of the Commission, requiring 190 mile co-channel separations and 
a city-grade signal of 74 dbu over the city to which the channel is allo- 
cated (Rules 3.610 and 3.685). Those rules, if BPCT-3005 is granted at 
a site east of Sterling, will require the educators to specify a site for 
their Lexington operation that much closer to Omaha, which in turn (by 
reason of existing rules) will preclude KMTV from utilizing a tall-tower 
site west of Omaha for which airspace clearance has been requested — 
with attendant public interest disadvantages which can be entirely 
obviated if Frontier were to use a site west rather than east of Sterling. 


C. The Merits 


The Commission's cursory treatment (FCC Br. pp. 18-21) of the 
merits of the matters which KMTV raised in its pre-grant pleading 
require a few supplementary observations on our part. 


The "short answer" (FCC Br. p. 18) which Commission counsel 
purport to give to KMTV's contention that a grant of BPCT-3005 would 


require the educators to use a site some 26 miles from Lexington 
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(entailing greater transmitter power, tower height, and costs) is just a 
little too short. 


In the first place, as pointed out in our opening brief (App. Br. 
p. 22), it was for these identical public interest reasons that the Com- 
mission decided in Docket 13860 to place Channel *3 in Lexington 
rather than in Kearney as NCET had urged (24 RR 1571, 1578, para. 18). 
In the second place, we are unable to discern just why NCET's ex- 
pressed "desire" for a site southeast of Lexington, made in an unsworn 
statement, should prevail over the sworn allegations in KMTV's pre- 
grant pleading, especially in view of the requirements of 47 U.S.C. Sec. 
309(d)(1). In the third place, if a timely-filed application is a sine qua 
non to "standing," as the Commission would like us to believe, it is 
anomalous indeed that NCET's "desires" about sites (with no application 
on file) should be honored but not those of KMTV. Finally, as heretofore 
noted, if Frontier were required under the Wometco concept to use a 
site west rather than east of Lexington, NCET would have even greater 
latitude in selecting a site, on the outskirts of Lexington or to the south 
and a little east thereof if such be NCET’s preference, without neces- 
sarily interfering with the proposed antenna farm site west of Omaha 
(R. 146). 


Commission counsel likewise seek to answer KMTV's allegations 
about the optimum use of Channel 3 (in the three communities of Omaha, 
Sterling, and Lexington) by again confusing Ashbacker hearings with 
public interest hearings (FCC Br. pp. 18-19). With Omaha only 372 
miles (rather than 380 miles) apart, site problems will exist even if the 
applicant for each of the three allocations specified a tower in the very 
center of the city in question. Because of an existing station in Mason 
City, Iowa, KMTV cannot move east. Thus, if any site leeway is to be 
preserved, it must come from Frontier utilizing a site west rather than 
east of Sterling. Even if KMTV were to remain in the center of Omaha 


where it now is, with Frontier specifying a site 9.3 miles east of 
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Sterling, the educators (in order to meet mileage separation require- 
ments) will have to specify a site 26 miles from Lexington, which 
means in turn that they will have to go to full power and erect a tower 
with a height of 850 feet above average terrain to put a principal city 
signal back into Lexington (R. 142, para. 6). This public interest con- 
sideration, and attendant costs to the educators, was the very basis of 
the Commission's decision for not putting this channel in Kearney some 
four months earlier (24 RR 1571, 1578, para. 18), Such a public 
interest consideration, which exists even if KMTV never files an appli- 
cation to change site, can not be pushed under the rug, nor has it been 
negated by NCET's unsworn comment, particularly since it is by no 
means clear that NCET will be the ultimate applicant or could qualify 


as the applicant for Channel *3 in Lexington (see Rule 3.62 1(a)). 


Furthermore, the Commission knew, or at least was told, that the 
Omaha stations, because of their short towers and contrary to Commis- 
sion policies on that score, are not making maximum use of their TV 
channels, and that 200,000 more persons (a not insubstantial number of 
whom lack even a Grade B signal) would be served by each of these 
stations if they operated from an antenna farm west of Omaha (R. 136, 
192-194). The Commission also knew, because it had to waive to the 
extent of 18 miles the city-to-transmitter mileage separations in grant- 
ing BPCT-3005, that the site situation for these three operations was 
extremely tight and that no one applicant should be permitted to "hog" 
whatever leeway exists, in view of the attendant public interest 


consequences. 


Although the Commission has wide discretion to determine the 
order of its business (FCC Br. p. 19), it does not have discretion to dis- 
pense with a hearing required by 47 U.S.C. Sec. 309(d)(1), where sub- 
stantial public interest considerations are raised by a "party in interest.” 
And, as heretofore noted, the WJR case is not to the contrary. See 


American Broadcasting- Paramount Theaters, Inc. v. Federal Communi- 
cations Commission, 113 U.S. App. D.C. 1, 5-6, 303 F.2d 766 (1962). 
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Commission counsel's attempt to distinguish Wometco (FCC. Br. 


p. 19, fn. 14) borders on the frivolous. The public interest advantages 


(additional combined "white area" coverage) of Frontier operating 
from a site west rather than east of Sterling are no less substantial 
than those alleged by Wometco in requesting that the West Palm Beach 
station use a site north rather than south of that city (App. Br. pp. 25- 
26). Wometco, as we read it, stands squarely for the proposition that 
the mere fact an applicant for reasons of his own may prefer (and 
hence specify) a particular site does not relieve the Commission of the 
responsibility of considering an alternatively suggested site which 
might better serve the "public interest." If an evidentiary hearing was 


there mandatory, it is a fortiori mandatory here. 


The Commission's assertion that the adverse public interest 
consequences of the grant here challenged can be rectified or amelio- 
rated at some later date (by mileage waivers, by reduced radiation, or 
by requiring Frontier to move after it has spent several hundred 
thousand dollars constructing at a site east of Sterling) is an inadequate 
answer — for reasons spelled out in our opening brief (App. Br. pp. 26- 
27), which Commission counsel have not successfully refuted (FCC Br. 
p. 21). An ounce of prevention is frequently worth a pound of cure. We 
had always supposed that it was one of the functions of an administra- 
tive agency to anticipate and in that way forestall headaches for the 
future. 
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CONCLUSION 


For reasons stated in our opening brief and here elaborated upon, 


the Commission's action granting the Frontier application without a 
hearing should be set aside, and the case remanded with directions to 
order an evidentiary hearing on the public interest matters raised in 
KMTV's pre-grant pleadings. : 
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